Copnep>xaHue:

BBepneHue

B coBpeMeHHOM 06LecTBe, KOrga 3akoHbl U3MEHSIOTCSA, YyTb JIN HE eXXeLHEBHO Ka)K bl
rpa>k4aHWH X04eT U O0JDKEH 3HaTb KaKMMKU NpaBaMn oH obnagaeT, u Kakme
06513aHHOCTN OH AOJ/HKEH HecTu. [1na Toro 4tobbl YenoBek obagan rpa>kaaHCKMMM
npaBa 1 He COOTBETCTBYHOLME 06493aHHOCTU, @ TaK)Xe MO CaMOCTOSITENIbHO X
npunobpeTaTb, OH AO/HKEH 06nafgaTbh ABYMSA KPUTEPUAMN, XapaKTepM3yoLWMMKM cybbekTa
npaBa - NPaBOCNOCOBHOCTLIO U AeeCnoCcobHOCThIO.

B cBA3m c nepexongom Poccum ot KOMaH,EI,HO-aﬂ,MVIHI/ICTpaTVIBHOVI CNCTEMbLI yrpaBJs1eHNA K
prHO‘-IHOI7I 9KOHOMUKE K npomsowealinMm B CBA3N C 3TUM U3MEHEHNAMU B MPa>XaHCKOM
3aKOoHOOaTeNbCTBE KaTeropmmn I'IpaBOCI'IOCO6HOCTVI n neecnocobHocTun HY>X0aloTCA B
cOBpeEMEHHOM OCMBbICJIEHNN TaK KaK MNMpe>XHne rnoHATnA <<I'IpaBOCI'IOC06HOCTI/I>>,
«aeecnocobHoCcTn», ncrioJibdyemble B 3aKOHOOaTeJIbCTBE U NMPakKTuke, naMeHMnIncCb,
HaMnoJIHMINCb HOBbIMU 3J1EMEHTaMMN N HOBbLIM COOep>XaHNeM.

B 'K P® 6blnia 3Ha4YnTeNnbHO paclumMpeHa rnaBa, NOCBSLWEHHas rpaXkgaHaMm, Kak
cybbekTam npasa. JaHHasa rnaBa cTajia BKAOYaTb B ceba Hapsany C ApYyrmMun Takxe
CTaTbW, peryaupytouime BornpocChl ONeKkn 1u nonevynTtesnibCTea Hag HegeecnocobHbIMU Un
4aCTMYHO O0EeecrnocobHbIMM NnuLaMu.

B cootBeTcTBUM ¢ TK PO nop rpa’k4aHCKON NpaBoCnoCobHOCTbO HE06X0AMMO NOHUMATb
npPpu3HaBaeMylo rocy4apCcTBOM 3a rpa>xgaHMHOM BO3MOXKHOCTb MMeTb rpa)kgaHCckune
npaBa U HeCTU rpa>kgaHckme obsasaHHoCcTW. Mo obwemMy npaBuay rpakaaHckas
NpPaBoCcnoCcObHOCTb BO3HMKAET C MOMEHTa POXKAEHUSA N NPEKpaALLAETCA CO CMEPTLIO, U eto
HageseHbl B paBHOW Mepe BCe rpaxkaaHe PP, n 3a HEKOTOPbIMU UCKJTIOYEHUAMU
WHOCTpPaHHble FpakgaHe 1 nuua 6e3 rpa>kgaHCTBa.

CornacHo cT. 21 'K P® nog rpa>kgaHCKon aeecrnocobHOCTbo PU3NYECKOro Nmua
(rpa>kaaHWHa) NOHNMAETCsA ero cNnocobHOCTb CBOUMUN AeNncTBUAMN NpmnobpeTaTb n
OCYLLEeCTBNAATb FrpakAaHCKMe HpaBa, co3aaBaTb An4 cebsa rpaxaaHckue ob6s3aHHOCTU U
NCNONIHATbL UX. HYy)>KHO OTMEeTUTb, Y4TO AeeCcnoCcobHOCTb NpeanosaraeT 0CO3HAaHHYIO U
MPaBWJIbHYIO OLLEHKY Ye/IOBEKOM COBEpPLUAEMbIX UM AENCTBUN, UMEIOLLMX NPaBOBOE
3HaYeHune, Takmm obpasoMm, AaHHOE CBONCTBO CybbeKTa rpa>K4aHCKoOro npasa 3aBUCUT
OT CTeneHn NCUXmM4ecKom 3pesiocTm nmua.



Heobxo4nMoO OTMETUTb YTO BO3MOXXHOCTb OCO3HaHNA CBOUX AENCTBUN FPa>KAaHNHOM
3aBMCUT OT BO3pacTa M NCUXMNYECKOro 300p0BbA YesI0BEKA, B CBA3W C 3TUM HE MOXXeT
ObiTb MPON3BOJILHO 3aKPENJIEH MOMEHT, C KOTOPOro 4YesIoBEK CHUTAETCS MOJIHOCThIO
neecnocobHbIM. 114 Npu3HaHUA ero 4eecnocobHbIM HY>XHO Y4YUTbIBaTb MEAULIMHCKME
HOPMbI NCUXMNYECKOr0 CO3pEBaAHUS YesloBeKa, TaK YeNOBEK POXXAAETCSA HE TOJIbKO
dum3nydeckn 6ecnomMoLLHbIM, HO N NCUXNYECKU He3pesnbiM. CnefyeT TakXXe OTMEeTUTb, 4TO
08 KaXK40oW BO3paCTHOM rpynnbl Jlo4en Npu nx HOpMasbHOM pPa3BUTUN XapaKTepeH
Pa3/INYHbIA YPOBEHb 3PENOCTUN NCUXUKN, BCNEACTBUE 3TOr0 AeecnocobHOCTb nunu
pa3HOro Bo3pacta N COCTOAHMSA NMCUXUKWU pa3INyHa.

Mpu 3ToM AeecnocobHOCTb Kak eAnHOoe MOHATNE COCTOUT 13 6onee NPOCTbIX 3JIEMEHTOB:
CNOCOBOHOCTW YesIoBeKa CaMOCTOSATE/IbHO OCYLLLEeCTBAATbL NPUHaANexXallme emy npasa,
3aKJIlo4aTh CAENKN, NpuobpeTas TEM CaMbiM HOBbIE NpPaBa W Bo3naras Ha cebs HoBble
0643aHHOCTW, U, HAKOHEeL, CMOCOBHOCTb HECTU FPaXKAaHCKO-NMPaBOBYO OTBETCTBEHHOCTb
3a Bpef, NPUYNHEHHbLIN €ro NPoTUBOMNPABHLIMU AEeNCTBUSAMU. PacyneHeHue obLiero
NOHATMS AeecrnocobHOCTN Ha oTAes/bHble 3/IeMeHThl obsieryaeT aHanM3 npoLecca pocTa
obbeMa neecrnocobHOCTN Mo Mepe AOCTUXKEHUS YENOBEKOM OrpeeseHHbIX BO3PACTHbIX
rpaHuL.

OCHOBHOW LLe/1bl0 3TOMN AAaHHOW KYypCOBOM paboThl ABNAETCA N3yYHeHME CoOOaEepP>KAHUSA
npasocnocobHoCcTn n aeecnocobHoCcTw.

Ncxoas n3 uenu KypcoBoin paboTbl ObIsI MOCTaB/IEHbI Cnenyolne 3anaym:
- NPOBECTU aHa/IN3 NOHATUS NPABOCNOCOOHOCTD;

- onpenennTb ob6beM, cogepKaHne U AMHAMUNKY NPaBOCNOCOOHOCTY;

- 1aTb XapPaKTEPUCTUKY MOHATUSA AeecnocobHOCTb

- NpoaHaNM3npoBaThb BUAbI A€eCrnocobHOCTH

TeopeTnyeckon 6aszom nccnenoBaHma NOCNYXnnm paboTbl Taknx aBTopoB Kak CyxaHoBa
E.A., Cepreesa A.ll, KannuHa A.l'. O.A. Kpacas4ukosa, MyLwimnHckoro B.O.

O6BbeKTOM nccnenoBaHNa ABNAETCA rpa)KAaHCKO-NMPaBOBON MHCTUTYT peryanpyoLwmni
BOMPOChHI MpPaBoCcnocobHOCTN U aeecnocobHoCTN.

B xone HanncaHusa pa6OTbI ncrnosib3oBaJincCb ciegyrouimne MmetTonbl: VICTOpI/I‘-IeCKVIIZ, MeTon
CpaBHeHNA N aHaJIN3a, CpaBHVITeJ'IbHO-I'IpaBOBOIh.



Ncxons U3 NOCTaBJIEHHONM LIenn 1 3a8a4 paboTa nMmeeT c/iedyloLlyo CTPYKTYpY:

B rnaBe nepBoOi pacKpbIT BOMNPOC NPABOCMOCOOHOCTY, B HEl AaeTcsa NoOHATUE KaTeropum
NPaBOCNOCOOHOCTbL, MPOBOAUTCS aHaNU3 eé coaep)xaHusa n obbvema.

BTopas rnaBa aHa/M3npyeT TaKylo rpa>kJaHCKO-NPaBOBYIO KAaTEropuio Kak
neecnocobHOCTb, PACKPbITO €€ MOHATUE, SJIEMEHTLI, @ TakK)XXe OaeTCa XapaKTepUcTunka
OCHOBHbIX BUAOB geecnocobHocTw.

Fnasa 1 NoHATHMe, copep>XaHue, npodbnembl
NPaBOBOIro peryJIMpoBaHuUA rpa>k 4aHCKOM
NPaBOCNOCOOHOCTb (PU3nNYECKUX nuu,

1.1 MoHATHME NPaBOCNOCOOHOCTU PU3NYECKUX NuL,

Mobunmsaumns Bcex CU CTPaHbl Ha BbIMOJIHEHME MOCTAaBJIEHHOW 3aa4n TpebyeT
0OHOBPEMEHHO pa3paboTKM BaXKHENLLNX Hay4YHbIX NpobsieM BO BCEX OTpac/sX 3HaHUS, B
TOM 4ucne n B 061acTy NpaBoBbIX HayK, BblABUHYTbIX NPAaKTUKOW CTPOUTENLCTBA
coumanbHO-AEMOKPATUYEeCKOro rocygapctea. OgHUM M3 BOMPOCOB, NMogjiexxallnx
pa3paboTke, ABNAETCS PACKPbITUE NPAaBOBOr0 MNOJIOXKEHUS rPa)KAaHNHA B COLIMAIbHO-
AeMOoKpaTMyeckoMm obuiecTse. g 3TOro HeobxoaMMo pacCMOTPETh lopnanyeckme
HOPMbI, PeryanpytoLme rnpaBa POCCUACKMX rpaKaaH B OTAEJNIbHbIX OTPAac/sX NpaBa, B
[aHHOM CJly4yae B NpaBe rpa>kAaHCKOM, NpeaMeToOM KOTOPOro SABASETCS
NpPaBoCnoCcobHOCTb.

Mpobnema NpaBoCyb6bLEKTHOCTU ABNSETCA OOHOW U3 Ba)KHENWNX NpobaemMm coBpeMeHHOro
POCCUNCKOro rpa)KgaHCKoro rpasa. 3HavYeHne nccnefoBaHusa MHCTUTYTa rpaXK4aHCKoW
NpaBoCybBLEKTHOCTK onpefenseTcs, npexxne Bcero, TeM, YTO pacKpbiTUE COOEP>KAHUSA
3TOro MHCTUTYTa fJaeT BO3MOXXHOCTb NOKa3aTb HEYCTaHHY 3aboTy NnpaBuTenbLCTBa O
yesiloBeKe, 0 MaKCUMaJlIbHOM Y[ 0BJIETBOPEHUMN MOCTOAHHO PaCTYLLMX MaTepuabHbIX U
KYJIbTYPHbIX NOoTpebHocTen noaen, a bnaro nogen, npouseTaHne Hapoaa sBNAeTCA
BbICLUMM 3aKOHOM 15 MPaBUTeNbCTBa U yYrpaB/ieH4YeCcKon ccuctembl. Ee 3HaveHme
onpenensieTca TakXXe 1 TOW PoJibio, KOTOPYO NPaBoCcybbLeKTHOCTb UrpaeT B aene
pa3BUTUA NPON3BOANTENbHBIX CU CTPaHbl. BoT novyemy cT. 4 TK P® 1 roBopuT O TOM,
4YTO NPaBOCNOCOOHOCTb NPEefoCTaBAAETCA BCEM rpa>KaaHaM, He OrpaHNYeHHbIM NOo cyay



B NMpaBaX, B LEJIAX pa3BUTUNA Npon3BognTesIbHbIX CJ1 CTPaHbI.

PaccMoTpeHme Bonpoca 0 MOHATUN N COAEPXKAHUWN NMPABOCNOCOOHOCTM HEe MOXET bbITb
0AHO B OTPbIBE OT MOHATUA CybbeKkTa rpaxaaHCKoro npasa. B ¢Bs3u ¢ aTum B paboTte
haeTcsa aHanM3 NoHATUA cybbekTa rpa)kgaHckoro npasa. lNogyepkmneaeTcs
XenaTeslbHOCTb COXPaHeHUs TepMUHa «punsnyeckoe nnLo», B3ATOro U3 apceHana
MeXXAYHapOo4HOM NPaBOBOW HayKW, rae rnosssieHne ero o60CHOBLIBAIOCb TPAaKTOBKOW
cybbekTa npaBa KaK TOJIbKO Ncuxogusnonornyeckonm ocobun. Ha camom gene un
«PM3nYecKoe NnMLo», Tak XKe Kak U lopunan4eckoe, aBnseTca pasHOBUAHOCTbIO e JUHOI0
MOHATUA cybbekTa npaBa (y4aCcTHUKA rpa>K4aHCKOro NpaBoOTHOLIEHNSA) K
npencrasnseT coboro coumnanbHy0 peasibHOCTb; YHaCTHUKN FPpaKgaHCKOro
NpaBoOOTHOLEHUSA - 3To NMbOo rpakgaHe, NMbBO KONNEKTUBHbIE 0Opa3oBaHUS,
rMpuU3HaHHbIE B 3aKOHHOM nopsagke cybbekTamum npasa (lopuanyeckme nmua).

AHaNn3 NCTOPNYECKOro CTAaHOBJIEHUSA N 3aKOHO4ATEIbHOI0 3aKpernJieHNs KaTeropum
NpaBocnocobHOCTN NMO3BOISET CAeNaTb BbIBOL O TOM, 4TO npobaemMa rpa>kgaHCKon
NpaBoCcnNOCObHOCTW BrepBble CTaBUTCA B LMBUANCTUYECKON HayKe B Tpyaax O.U. Menepa
B cepenmnHe XIX Beka, a nerasibHoe onpenesieHne rnosaBuioCh JINLb B CBA3MU C
npoBeneHneM nepBon KogudpunkaLmm COBETCKOro rpa>kgaHCKoro 3akoHogaTenbLCTBa.
CaM e TepMUH «NpaBoCnoCobHOCTb>» Obls1 3aMMCTBOBAH U3 [epMaHCKOro rpa>kaaHckoro
yNoXXeHus, rae oH 3By4uT Kak «Rechtfahigkeit».

Takum obpa3oM, pOCCUINCKOE FpaKdaHCKoe npaBo KoHua XIX - Ha4Yana XX Beka
pa3BMBasOCh Mo4 MOLLHbIM BJINSAHNEM FrepMaHCKOro rnpasa, 4To NOATBEpXAaeTCs
3aKoHoOaTesIbHbIM 3aKpernJsieHneM HOpPM O NPaBoCnocobHOCTM cHavana B lNMpoekTe
Mpa>kgaHCcKoro ysoxeHnda 1905r., a 3aTemM B MepBOM COBETCKOM FparkKgaHCKOM KoL eKce.
KpoMe Toro, Bcnep 3a F[epMaHCKNM Fpa>KaHCKNUM KOOEKCOM, POCCUNCKOoe
3aKOHOOaTEeNbCTBO Pa3Aesinio NMOHATUSA «NPABOCMOCOOHOCTb» N «AeeCrnoCOOHOCTb».

Bo3HMKHOBeHNE I'IpaBOCI'IOCO6HOCTVI oopeBoJilouUNOHHaA UMBUITNCTNYECKaA MbICJb
CBA3blBaJsia C poXXAeHneM 4yesioBeka, HO HU C ero 3a4aTtumem. A BOT OCHOBaHUN
npekpaweHmA I'IpaBOCI'IOCO6HOCTVI HaC4YMUTbIBAJIOCb TPpW: CMepPTb JiInlUa, nnweHne scex
npaB COCTOAHNA N NOCTPUMNXKEHNE B MOHaLLeCTBO.

MpaBocnoCcobHOCTb - 3TO CMOCOBHOCTL UMETb rpaKaaHckue npasa 1 obsi3aHHOCTK (CT. 4
MK)[1]. KOHCTUTYLUNOHHO-NPaBoOBas rpakgaHckas NpaBoCNOCOOHOCTb A0/1XKHA
paccMaTpuBaTbCA Kak obuias, HO rapaHTUPOBaHHAasA BO3MOXXHOCTb BbITb HOCUTENEM
npas 1 0653aHHOCTEN B rpaXKAaHCKO-MPaBOBbIX MPaBOOTHOLWEHUAX. OCHOBHOe
cofep>XaHne rpa>kgaHCcKon npaBocnocobHOCTN B POCCUNCKOM Fpa>KAaHCKOM npase



Bblpa>KeHo He B BUAe abCcTpaKTHbIX AeKaapauuii, a chopMynmpoBaHO B BUAE OCHOBHbIX
npaB 1 o6si3aHHOCTEN rpa)kaaH. Mo3ToMy C NO3ULUN COAEPXATENIbHOr0 aHan3a
rpa>xgaHckas npaBocnocobHOCTb XapakTepu3yeTcsa Kak peasibHasi, rapaHTUpoBaHHas
BO3MOXXHOCTb NnpuobpeTeHns onpenesieHHbIX CybbeKTUBHbIX NpaB 1 ob6s3aHHOCTEN,
nMerLas 3HavdeHne obLen NpeanockbisIKU U OCHOBbLI Y4acTUs rpakaaH B
NMPaBOOTHOLLEHUSIX.

Mo paHHbIM E.A. 6oraTbix Kak 06Lwas BO3MOXXHOCTb, NpefoCcTaBNeHHaa CybbekTy npasa
counanbHO HanpaBieHHbIM FOCYAapPCTBOM, NPaBoOCybbEKTHOCTb HE 3aBUCUT OT
MPaBOOTHOLUEHWU, B KOTOPbIX JINLLO COCTOUT B AAaHHbIM MOMEHT[2]. C 3TON TOYKU 3peHuns
B paboTe noaBepraeTcs KPUTUKeE TeopusA TaK Ha3blBAEMON «ANHaMNYECKOM
npasocnocobHoCcTU», BblABUHYTas M.M. ArapkoBbIM. COr/laCHO KOTOPOW rpakAaHCcKas
NpaBoCcnoCObHOCTb ML@ NMOHMMAETCS, KaK BO3MOXXHOCTb, UMeTb onpefeneHHble
KOHKpPEeTHble npaBa N 06493aHHOCTN B 3aBUCUMOCTUN OT B3aUMOOTHOLLEHUN CybbeKTa C
ApYyrumMu nnuamu. Teopmsa «gUHaAMNUYeCKON NPaBoCNOCOOHOCTU» CMeLUnBaeT MOHATUSA
NPaBoCrnocobHOCTM U MPaBOMOYUNSA, MPOTUBOPEYNUT NPUHLNMY PaBHOMPaBUSA POCCUNCKNX
rpakaaH v rnonoXXeHmsaMm 3akoHa 06 orpaHU4YeHnn NPaBocnocobHOCTN HEe NHaye Kak B
cslydae n nopsaake, onpenesieHHoOM 3aKoHOM (CT. 6 TK PO).

B NpOoTMBOMOMIOXKHOCTb KannuTasn3mMy, B COLIMANIbHO-NPaBOBOM 0b6LLEeCTBE CTEMNEHb
MaTepuasibHOM obecnevyeHHOCTU rpaKaaHHa HMU B KaKol Mepe He BAMSIET Ha ero
NpPaBoCcNoCcObHOCTb 1 NosioXXeHne B obuiecTBe. MNonoxxeHne rpaxkgaHnHa B obuiecTse
onpenensieTcs ero JIMYHbIMU AOCTOMHCTBaMKU. CnpaBeaiMBoe colmasibHO-NpaBoBoOe
pacnpeneneHne cpencTs noTpebsieHns Mo KOMYECTBY M KayecTBY OOCTaB/EHHOroO
obuiecTBy Tpyna obecneymBaeT ya0BNETBOPEHNE MaTEPUaSIbHbIX N KYJIbTYPHbIX
notpebHocTeNn rpa)kaaH, AeflaeT BO3MOXHbIM OYXOBHbIA POCT JINYHOCTWU, Pa3BUTUE
cnocobHoCTeln N TanaHTOB COrpaXkaaH CBOero rocynapcraal3l]

B oT/an4mne oT npaBocnocobHOCTU, CyObEKTMBHOE NMPaBO pacCMaTPMBAETCH KakK yxXe
npuHaanexalwee JaHHOMY KOHKpeTHOMY cybbekTy npaBomoyume (NpaBo cobCTBEHHOCTH,
npaso TpeboBaHUa 1 T.4.), NPUYEM, MOOYEPKMBAETCS MOJIOXKUTESIbHOE CoOAEepP)KaHne
CyObeKTMBHOIO npaBa, T. €., 4TO Cy6beKTUBHOE NMPaBo - 3TO Mepa BO3MOXXHOIM0
noBeneHns gaHHoro nuua, obecnevyeHHas 3aKOHOM U TEM CaMbIiM NOBEeAEHNEM
0653aHHbIX 1L, B AAHHOM KOHKPETHOM NpaBoOOTHOLWEHNW. [loaBepraeTcsa KpuTuke
nosmumm M.M. ArapkoBa, OTOXXAECTBASAOLWaA CybbekTMBHOE NMPaBo C NPUTSA3aHMEM, a
Tak>Xe B3r/ifbl TeX aBTOPOB, KOTOpbIE NMpu onpeneseHnmn cneumnpukn cybbLekTUBHOIro
rnpaBa LEHTP TAXKECTU NepeHocAT Ha obecnevyeHHOCTb onpeaeneHHOoro noseaeHns
0653aHHbIX NnL.



MpaBocnocobHOCTb B FPa>kAaHCKO-NPaBOBOM roCcygapCTBe MMeeT CBOUM UCTOYHMKOM
OVKTaTypy 3aKOHa M HOPMATUBHO-NPABOBOro akTa, BOJIO, MPaBUTENIbCTBA Y3aKOHEHHOI O
B aKTaX N NOCTAaHOBJ/IEHNAX MrOCYyAapCTBa, BbIPa>XE€HHYIO U 3aKPEerneHHY0 B 3aKOHaXx,
KOTOpble OXPaHSAT NONNTUYECKME, TPYLOBbIE, XXUIULHbIE, UMYLLECTBEHHbIE N ApYyrue
rnpaBa WU MHTepecChl rpakaaH, rapaHTUpoBaHHble KOHCTUTYyUMen POCCUNCKON
depepaynmn. OCHOBOW NPaBOCNOCOBHOCTKU rpakgaH Poccnmnckon degepaynm aBnseTca
3aKOHHOE NMpaBo COOCTBEHHOCTN Ha OPyAns N CpeacTBa NPOM3BOACTBA N FPaKAaHCKO-
NnPaBoOBOW CMCTEME XO3ANCTBOBAHUSA (YNpaB/ieHNs, MEHEOXXMEHTA).

pa>kAaHCKOo-NMpaBoBas NPaBocnocobHOCTbL obecrnevynsaeTcsa oOLLECTBEHHBLIM U
noamTnYecKnM ctpoeM Poccuinckon ®epepaunmn. CounanbHo-npasosomn Hasuc,
onpenenss coagepxaHme poCCUMCKOro npasa, onpepenseT, B KOHEYHOM cyeTe, U
cofep)XaHue Tex WNPOKMUX OeMOKpaTUYeCKNX FpaKgaHCKNX npas n obsisaHHoOCTeN,
KOTOpble UMeeT NN MOXKET UMeTb KaXKAbll POCCUNCKUN FPaKAaHVH.

MOCKOJIbKY KOHCTUTYLMOHHO-MNPaBOBOW CTPON UCKJIIOYaeT NOJINTUYECKOe HepPaBEeHCTBO
4yneHoB obLiecTBa, TO U rpa>kgaHCcKas NPaBoCnoCOOHOCTb ABASAETCS He TOJIbKO paBHOM,
HO 1 peasibHO rapaHTUPOBAHHOW, TaK Kak OCHOBa TeKyLlero 3akoHogaTesbCTBa -
KoHCcTuTyumna Poccnmnckon degepaynm «He npocTo NPoBO3rsallaeT paBeHCTBO Npas
rpa>kgaH, Ho n obecne4ymBaeT ero 3aKkoHoAaTesIbHbIM 3aKpernjeHnem hakTa IMKBNOaLnmn
peXxuma akKcrnayaTaunmn, pakTa ocBOO6OXKAEHNSA rpaXkKaaH OT BCAKOW 3KCyaTaunum».

KoHe4HO, aHann3 «oTpacneBon» NpaBoCcrnocobHOCTN, B LAHHOM Clly4ae rpa>KgaHCKom
NpPaBoCrnocobHOCTM, HE MOXXET AaTb LEeNbHOro npeacTaB/ieHns 0 NOJIHOTE
MpPaBoCnoCObHOCTN POCCUNCKUX Fpa)KdaH, Tak Kak ansa uenen nccraenoBaHus
MPUXOONTCSA paCyeHATb eAVNHYI0 MO CyLWecTBY NPaBOCMOCOOHOCTb, 0AHAKO 3TOT aHan3
HeobxoaMM, TakK KaK OH SPKO OEMOHCTPUPYET BCHO LLUMPOTY NpPaB POCCUNCKUX FpakaaH[4]

C y4eTOM BCex npepJylaraeMbiX U3MEeHEeHUN U JOMOJSIHEHUW B HOPMbl 3aKOHa,
perynmpytoumne npaBocnocobHOCTb pusnyecknx nuu, ctatba 17 MK byaeT BbirnaneTb
cnepyouwmm obpasom:

1. CnocobHOCTb MMeTb rpakgaHckue npasa U HeCTM 0653aHHOCTK (Frpa>kgaHcKasg
NMpaBoCcnocobHOCTb) NPU3HAETCA B paBHOW Mepe 3a BCeMn PU3NYECKUMUN ML aMKn, KpoMe
CcJsly4aeB, YCTAHOBJIEHHbIX 3aKOHOM.

2. npaBOCI'IOCO6HOCTb PUN3N4eCKoro nua BO3HNKaAET B MOMEHT ero poXX4eHUsA XUBbIM 1
npekpawaeTcqd CMEPTHIO.



3. B cny4vasax, npeayCMOTPEHHbIX HAacToALWMM KOoeKCoOM 1 NPUHSATbIX B COOTBETCTBUU C
HUM UHbIX deaepasibHbIX 3aKOHOB, PEryMPYIOLWNX OTHOLWEHUS, YKa3aHHble B NyHKTax 1
n 2 cTaTbu 2 HacToswero Kogekca, BOSHUKHOBEHME OTAesIbHbIX 3JIEMEHTOB COAEPXKAHNS
rpa><aaHCKOW NMpaBoOCnoCOOHOCTY 3aBUCUT OT AOCTUIXKEHUS NINLLIOM YCTaHOBJIEHHOI O
3aKOHOM BO3pacTa W HaJInymsa COOTBETCTBYHOWEro obbema rpaxaaHCcKom
neecnocobHoCcTn».,

Kpome Toro, n.1 cT.22 K cyntaem uenecoobpasHbiM AONONAHUTL ab3auem crneaytouero
coaep)XaHus: «noa orpaHUYeHneM rpa>kgaHCcKon npaBoCcrnocobHOCTM NOHMMaeTCs
NNLEHNE BO3MOXHOCTU MMETb Kakoe-1nbo NpaBo Uam HECTU KaKyto-nmbo o683aHHOCTb
Ha ornpefeneHHbIN CPOK, B Cly4aax v nopsanke, npefycMoTPEHHbIX 3aKOHOM».,

1.2 Copep>xaHMe npaBoCcnocodbHocTu pusmnieckoro
nvua

B.A. Ky4MHCKU yKa3blBaeT, 4YTO CcoAep XaHMe rpa>kgaHCcKon npaBocnocobHocTun
onpepensetca KoHcTuTyumen PO, cT. 5 MK, a Takxxe gpyrmmum 3akKkoHamum[5].

CornacHo cT. 5 TK 3a rpaxgaHamm npusHaeTcsa NpaBo cBOOOAHO NepeaBuraTbCs n
CennTbCs Ha TeppuTopumn pecnybnnkmn, n3bmnpatb He BOCMNpeLLeHHbIE 3aKOHOM 3aHATUA U
npogeccuun, npnobpeTtaTb N OTHY)XAATb MMYLLECTBA C OFrPaHNYEHUAMU, YKa3aHHbIMUN B
3aKoHe, coBepllaTb CAeNKN N BCTynaTb B 06A3aTeNbCTBa, OPraHn3oBbIBaTb
MPOMbILLIEHHbIE U TOProBblie NpeanpuaTnua ¢ cobngeHnemM Bcex NOCTaHOBJIEHUN,
peryampyowmnx TOproByo N NPOMbILLIIEHHYIO AEATENIbHOCTb N OXPaHSAOLWMNX
rnpuMeHeHue Tpyaa.

Obbem NpaBoCNOCOOHOCTU POCCUNCKUX FpaXkaaH C MOMEHTa N3fgaHna Kogekca o
HacTosALWero BpeMeHn 3Ha4YNTesIbHO N3MEHUJICA B CTOPOHY YBEJINYEeHUSA N paclumpeHus,
MO3TOMY Ccoep XaHne rpa>k4aHCKonm NpaBoCcrnocobHOCTM B HacTosLLee BpeMs
onpepenseTcd B nepByto odepenb | n X rnasamm KoHCTUTyuum PO,

NMOHATHO, 4TO B YC/I0BMAX NOSIHON Nobenbl 4EMOKPATUYECKOro ABMXXEHUS B CTpaHe, Ta
yacTb CT. 5 K (a Takxe cT. 54 ['K), KOTOpas roBOpuUT O NpaBe rpa>kaH opraHM3oBbLIBaTb
MPOMbILLIEHHbIE N TOProBble NPeanpuATnUA B onpenesieHHbIX npeaesax, yxe He
DENCTBYET N HE MOXXEeT OeNCTBOBaTb Kak npotmeopedawas KoHcTutyumm PO. 3T1o
yKa3saHue cT. 5 'K He MoXXeT NPUMEHATBLCA TakKXXe N K KOMMEPYeCKNM npenrnpuaTmsam u
MaHy(aKTypaM, KOTOpble MOryT BECTU YaCTHOE X03A9MCTBO, OCHOBAHHOE Ha JINYHOM
TPpyAe He NCKJIoYatoLee NCNOIb30BaHNE HAaEMHOIO TpyTa Npu ycaoBun cobnogeHns



BCeX Tpe6OBaHI/IVI, YCTaHOBJIEHHbIX 414 3TOro crneunasabHbIMN 3aKOHaMu. Im
npeanocTtaBJieHO MpaBo 3aHNMATbCA COOTBeTCTByIOLLI,eVI nedaTesIibHOCTbIO, HEe
NCKYauwen BO3MOXXHOCTb opraHnsaunn I'Ipe,D,I'IpI/IFITI/IVI.

MonosiHeHNEe PSiAOM 3JIEMEHTOB MpaXkKAaHCKOW NPaBOCNOCOBHOCTU, KOTopbie Bbin
Bbl3BaHbl K )KNU3HW NMPOBEAEHNEM SKOHOMUYECKNX pechopM N KOTOPbIE XapaKTepnsoBaan
NOJIOXXKEHNE MeNKOro YacTHOro cobcTBeHHMKa npeanpuHUMaTens pblIHOYHO -
KannuTaJIMCTUYECKOro TUna, BOBCE He 03HaYaJio Cy>XKeHune, yMeHblUeHne ee. Pa3spelueHune
rpa>kgaHaM OpraHn30BbIBaTb TOPrOBbIE N MPOMbILLINIEHHbIE MPEeANpPUSATS 03Ha4Yas0
NINLWb paclunpeHne ux Npas B TOW YacTuW, KOTOpas Morja rnoeJsieyb 3a cobor pa3BuTre n
yKpenneHune npaBocrnocobHOCTN YaCTHbIX COBCTBEHHUKOB N MPOYUNX
npeanpuHUMaTeNIbCKUX CyObEKTOB 1 pacluMpeHmne KannTaancTu4eckmux OTHOLIEHW, HO
3TK, XXe MeponpusaTUsS OA4HOBPEMEHHO CMOCOOBCTBOBANM Pa3BUTUIO TEX JIEMEHTOB
rpa>kAaHCKOM NpaBoCcrnocobHOCTN, KOTopble HAaNPaBJIS/INCL Ha Pa3BUTME U YKpPenaeHne
rpa>kAaHCKO-NPaBoOBbIX 06LLECTBEHHbIX OTHOLLUEHWA.

MpaBoCcnoCcObHOCTL - HE eCTEeCTBEHHOE CBOWNCTBO YeJI0BEKA, @ CBONCTBO,
rapaHTUpPoOBaHHOE rocynapCcTBOM. BoT noyemy cT. 6 TK ycTaHaBAMBAET, YTO HUKTO He
MOXXeT ObITb JIMLLEH FPaXKAAaHCKMX MPaB UK OrPaHUYEH B NPaBax MHaYe, Kak B CyYasax
N nopsigke, ornpeaesieHHbIX 3aKOHOM. MoSIHOrO JINLIEHUS FPaXX AaHCKOWN
NpPaBoCnocobHOCTN NPABO HE 3HAET, MO3TOMY FPaXKAAaHUH MOXET ObITb JINLLIEH TONbLKO
OTAesNbHbIX FPa)kAaHCKUX NpaB 1 Ha onpenesieHHbIN CPoK.

XapaKTepHOW 4epTomn rpa>kAaHCKON NpaBoCNoOCOOHOCTM rpaXkaaH ABSeTCs ee
HeoTYyXAaemMocTb. O6beM NpaBoCNOCOOHOCTN rpaXkgaH ycTaHaB/IMBaeTCA
rocyfapCTBOM U HE MOXXET BbiTb M3MEHEH BOJIE OTAENbHbIX /Ny, Ho npaBocnocobHOCTb
rpa>kgaH He oCcTaeTcsa Hen3MeHHOW. 1o Mepe aanbHenwero ykpensieHus
KOHCTUTYLMOHHOI0O 06LLECTBEHHOIO N FOCYAapCTBEHHOIO CTPOS PaCLLNPAIOTCS
MaTepuasibHble BO3SMOXXHOCTU OCYLL,ECTBNIEHMSA NpaB rpakaaH, oborawaeTcsa n cama
MpPaBoOCNOCOOHOCTD.

MOMEHT BO3HMKHOBEHUS NPABOCMOCOOHOCTN rpaKAaHMHaA YKa3aH B Frpa>KAaHCKOM
KoLeKCe N 3aKoHodaTesnbCcTBe cybbekToB PO. HO, oTNpaBnsasach OT onpeaeneHus
NMpPaBoCNOCOBGHOCTU 1 aHaNM3MpPySA OTAEsIbHble NpaBa, KOTOpble rpakaaHnH npnobpeTtaeT
C MOMEHTa poXAeHuns, HeobxoamMMo caenaTb BbIBOA, 4TO 0buwasa npaBocnocobHOCTb
rpa>xgaHWHa BO3HMKaeT C MOMEHTa ero poxaeHus. NpaBocnocobHOCTb He 3aBUCUT OT
COCTOSIHMSA 340p0BbA CybbeKTa, HU OT BO3MOXKHOCTU CaMOCTOATENIbHOIO OCYLLeCTBEHMUS
npuHagnexawmnx emy npas. [MpaBoCcNOCOOHOCTbL TaK Xe, Kak rnpasuso, He 3aBUCUT OT
BO3pacTa, XOTHA B HEKOTOPbIX Cly4asAX CMOCOBHOCTbL MMETb onpeaesieHHbIe NMpaBa 1



0043aHHOCTM B CUJTy CaMOW UX MPUPOLbl BO3HUKAET HE C MOMEHTa POXKAEHUs, a Mo
JIOCTUXKEHUM onpeaesieHHoro Bo3pacTa. [paBocnocobHOCTb NMpekpaLlaeTcs CMepThio
rpa<kaaHuHa.

B cBa3un c npobrnemon npasocnocobHocTn B paboTe paccmaTpuBaeTCad UHCTUTYT
6e3BecTHOro otcytcTBua. OnncaHne NHCTUTyTa 6e3BeCcTHOro OoTCyTCTBUSA, AaHHOE B
3aKoHe (cT. 12 TK n cT.cT. 44 - 50), no3sossdeT onpenenntb 6e3BecTHOE OTCYTCTBUE KaK
Takon yoOCTOBEPEHHbIN IOpnanNyYecknin hakT, Korga rpaxiaHuH B TeveHue
YCTAHOBJIEHHOIr0 B 3aKOHEe BPpeMeHU NO Hen3BeCTHbIM NPUYNHaAM OTCYTCTBYeT B MecTe
CBOEro XuTesibCTBa, NOJIHOCTbIO NPEKpPaTUB CBA3M C TOW Cpeon, C KOTOPOW OH Bbin
CBfi3aH, N 3TY HENU3BECTHOCTb HeJb38 YCTPaHUTb TEMU MepaMu 1 cnocobamum, Kakue
npenycMoTpeHbl 3aKOHOM.

B cBSA31 C n310>XeHHbIM B paboTe NoaBepraeTcsa KpUTUKE onpenesneHne CywHoCTun
6e3BeCcTHOro oTCyTCTBUSA, AaHHOe B.B. KygalwkuH. MNocneaHuin yTBep>xaaeT:
«Cneundurka 6e3BeCTHOro oTCYTCTBUSA, KakK rPpa>kaaHCKO-NpaBOBOro sIBIEHUS,
3aKJ1l04aeTCa B TOM, 4TO OTCYTCTBYlOLWEee nnuyo normbaet npm Taknx obctosaTenbCTBaX,
Korpga, HeCMOTpS Ha BCe NpeanpuHaTblie Mepbl, PakT ero cMepTn ocTaeTcs
HEeBbISCHEHHbIM»[6]. [POTMBOPEYNBOCTb N HE MPaBUJIbHOCTb AaHHOI0 paccyxneHus B.B.
KybawKWH 3aKJllo4aeTCcs B TOM, 4TO Npu onpeaeneHnn cyuwHocTn be3BecTHOro
OTCYTCTBMSA 30eCb AeNnaeTcsa akKUeHT Ha rmbenu nuua, Torga Kak Ha camom gene
CYLHOCTbO 6e3BeCTHOro OTCYTCTBUSA ABNSETCA UMEHHO HEN3BECTHOCTb O XKWU3HU NN
CMepTu nua, KoTopas BO3HUKJIA BC/ie4CTBME pa3pbiBa, HApPyLWEeHNs CBA3EN,
HeonpeneneHHOCTN OTHOLWIEHUN, ABASIOWNXCA pe3y/ibTaTOM HEU3BECTHOCTU
MecTonpebbiBaHMUA OTCYTCTBYIOLLEro NUa U HEBO3MOXHOCTWU YCTPaHUTb 3Ty
HEen3BeCTHOCTb.

Mpn paccMmoTpeHnn Bonpoca 06 06bABNEeHNN rpa>kgaHnHa 6€3BeCcTHO OTCYTCTBYIOLWNM U
0 NMpuU3HaHMM 6e3BeCTHO OTCYTCTBYlOWEro ymepwmnm Heobxoammo obpaTnuTb BHUMaHNE
Ha TO, YTO MHOrMMK aBTopamMm oba 3T 0b6CcTOATENLCTBA PAaCCMAaTPUBAIOTCS KakK
npekpalleHmne npaBocnocobHoCcTu. BHMMaTenbHoe n3yyYyeHmne 3Toro Bonpoca 3actaBnseT
MPUATY K BbIBOAOY, YTO rOCNOACTBYIOLLAs B COBETCKOM IOPUANYECKON NnTepaType To4YKa
3peHuns, cHMTatoLWas. YTo Lo, NPU3HaHHOe yMmepLwnm no 6e3BecTHOMY OTCYTCTBUIO,
TepsieT NPaBOCNOCOOHOCTL, ABAAETCSA ONOOYHOMN.

He Tonbko 0b6bsiBNieHUe nuna 6e3BeCTHO OTCYTCTBYIOLWMNM, HO U 06baABNeHMe 6e3BeCTHO
OTCYTCTBYIOLLEr0 YMEPLUMM HUKAKOIO BJNAHMS Ha NpaBocrnocobHocTy 6e3BeCcTHO
OTCYTCTBYLLIErO HE OKA3bIBAET U 0Ka3aTb He MOXeT. TOJIbKO AeNCTBUTENIbHasA CMepThb
rpa)kgaHvHa NMpekpallaeT ero NpaBoCcnocobHOCTb. [JeNCTBUTENbHO, O KakKol noTepe



NpPaBoOCNOCOOHOCTN MOXKET UATU peYb, ecin 1L, 06bSABNEHHOE YMEPLUMM B 3aKOHHOM
nopsiake, 61aronosyyHo 34paBCTBYET U NPOXXMBaET rae-nnbo B ApyromM ropoae,
NnoJib3yeTcst BCEMU NpPaBaMu COBETCKOro rpakaaHnHa, CoBepLllaeT CAeNKU U T. 4. U T. M.
B cny4yae siBKU nnua, o6bsSBAEHHONO B 3aKOHHOM NopsiaKe yMepLunM, Mbl ybexkaaemcs,
4TO OH He Tepsa NPaBOCNoCcobHOCTN, YTO BoLUeLLIee B CUY onpeaesieHne cyaa nian
HOTAPUAJIbHbLIN aKT HE NMPEeKPaTUAN NPaBOCMOCOOHOCTN COBETCKOro rpa)kaaHnHa, aa u
HE MO/ NPEKPaTUTb, TaK XKE KakK He MOrv NPeKpaTUTb U ero XusHb[7].

Takum obpa3oM, NoaBOAS UTOM BCEMY CKa3saHHOMY, cliefyeT NMPUnTn K BbiBoay, 4TO
o6bsiBNieHne 6e3BeCcTHO OTCYTCTBYHOLWEro (rpa)kgaHnHa yMepLLIUM He NpekpallaeT ero
NpPaBoCnocobHOCTN, * KOTOpas NpekpallaeTCcsa TOJIbKO C PU3NYECKON CMepTbio Nnua.
Ob6bsaBneHne 6e3BeCTHO OTCYTCTBYHIOLLLEro FpaXkJaHWHA yMepLUMM NpekpallaeT Nvllb
CyLLLeCTBOBaHWeE ornpeaesieHHOro KOMMJaeKca HaJlMYyHbIX K MOMEHTY 06bsiBIeHUS ero
yMepLMM npaB 1 06s13aHHOCTEN, NPUBOAS, HAaNpUMep, K Hacsle40BaHMIO TakK XXe, Kak "
nencTeuTeNnbHas cMepTb. OHAKO, eCNn 3TO NPeAnosioXKeHNEe 0 CMEPTU OKa3biBaeTCS
OMPOBEPrHYTbIM, TO MPeKpaLLaeTCs U ero AencTeme.

KOHCTUTYUNM CTPaH HapoAHOW AeMoKpaTumn obecneymBatoT paBeHCTBO 1 cBoboay
rpa<ZiaH, rapaHTUPYs OCYLLEeCTBJ/IEHNE HeloCTaBNEeHHbIX UM NpaB. [py 3TOM, KOHEYHO,
He cnenyeT 3abbiBaTh, YTO B CTPAHaX HAapoOAHOW AeMoKpaTuu elle naet 6opbba 3a
NOCTPOEHME COLIMANINCTUYECKOro 0bLecTBa, COLMANCTUYECKNN CEKTOP B SKOHOMUKE
eule He aBnaeTca 6e3pa3fesibHO rocnoACTBYOLWUM. 03TOMY MaTepuaibHble FrapaHTUm
N9 OCYLLEeCTBNEHUS BCEX MPaB rpakflaH B 3TUX CTPaHax He TaK LUMPOKU, Kak B PO,

Henpeno)XXHbIM 3aKOHOM A1 COLMaIbHO HarpasJ/ieHHbIX NOJIMTUYECKMUX PEXUMOB U
NpPaBUTENbCTB 3TUX CTPaH ABNseTCs HeocsabHas 3aboTa o 6nare Hapofaa, 0 NMOBbILLEHUN
ero MmaTepumanbHOro N KyJibTYPHOro ypoBHS. Bce rpaxgaHe He3aBMCUMO OT UX
HauUWOHaNIbHOCTW, pacbl, BEpOUCnoBefaHUsA, COLNaIbHOrO NOJIOXKEHUA U poda 3aHATUN
obnagaloT 04MHaKOBOW NPaBOCMNOCOOHOCTbLIO.

CoBepLUEHHO UHY0 KapTUHY nNpencTaBnsieT coboto NpaBoBOE NOJIOXKEHNE FpakaaH B
KanuTaJINCTUYECKNX cncteMax. Kak 1 Bce KanuTasMcTUYeckoe pbIHOYHO
OPVEHTMPOBAHHOE MPaBO B LIEJIOM, FPa)kJaHCKoe NMpaBo 3aKpennseT «ceoboay
Cco6CTBEHHOCTU», 0ODOPMIISIET 3aKOHOAATEIbHO HULLETY HAEMHOI0 CJy>Kallero,
rapaHTUpyeT NPaBOCNOCOOHOCTb rOCMOACTBYIOLMX KNAaccoB. B ycnoBusax
KanuTaJINCTUYECKOrO CTPOSi O KaKoM-Mbo oxpaHe 1 3alimMTe NHTEPECOB TPYAALLNXCA
6yp>Kya3HbIM roCyjapCTBOM HE MOXET ObiTb 1 pedn. [eaTenbHOCTb Byp)Kya3Horo
rocylapCTBa XapakKTepusyeTcs rnoaaBsieHNeEM TPYASALLNXCA N BCEMEPHbIM
o6cny>XnBaHMEM MHTEPECOB MOHOMOJIMCTOB.



FnaBa 2 XapaKTepucTuKa AeecnocobHOCTM rpa>xaaH

HNeecnocobHOCTbIO Ha3biBaeTCs CNOCOBGHOCTb MLa CBOMMU AEeNCTBMUAMKU NpuobpeTaTb
rpa>kgaHcKme rnpasa n co3gaBaTb A1 cebsa rpakaaHckme obsa3aHHocTu (cT. 7 TK). B
OT/IM4Me OT NMPaBoOCnoCObHOCTU, [eeCrnoCObHOCTb passiniHa Y pa3InyHbIX FpakaaH, a B
psge cny4aeB MOXeT BooOLle OTCYTCTBOBaTb. Tak, HA OCHOBaHMW 3aKOHa MOJIHOCTbIO
HeageecnocobHbl ManoneTHue B Bo3pacTe Ao 14 net (cT.cT. 7 n 9 IK), a Takxxe nuua,
KoTOpble BC/ieacTBue gywesHon 6onesHn nnm cnaboymmsa HecnoCobHbl pacCcyanTenbHO
BecTun cBoun gena (cT. 8 NK)[8].

Bo Bcex cTpaHaX MOMEHT BO3HMKHOBEHMSA MOJIHON FPa>kAaHCKON AeecnocobHOoCTHn
CTaBUTCSH B 3aBUCMMOCTb OT AOCTUXKEHUSA NMLLOM ONpeneneHHOro Bo3pacta U COCTOSAHUSA
MCUXNYECKOro, pnsn4eckoro 340poBbA. Bo3pacT AOCTMXXEHNS MOJIHON AeecnoCobHOoCTHn
konebnetcs ot 18 net oo 21 rona.

2.1 MNMoHATME M BUAbI FPa>kaaHCKOM AeecnocoOHOCTH

KO.C. F'ambapos nucan: «Bceoblien opnanyeckom npeanochbiyIKON OCyLLEeCTBIEHUS
rpa>kKAaHCKUX NpaB ABASETCA rpa>kgaHCcKas neecnocobHOCTb, No4 KOTOPOW NOHMMaeTCs
He TOJIbKO Npu3HaBaemMas rocyapCcTBOM 3a JIMLLOM BO3MOXXHOCTbL npunobpeTtaTb
rpa>kgaHckme npaba n 06493aHHOCTU, HO N BO3MOXXHOCTb UX OCYLLLECTBAATb
CO6CTBEHHbLIMN OENCTBUSAMU, HE3ABUCUMO OT Crocoba nx oCyLEeCTBIEHUN».

B cnoBape bpokray3a n EppoHa yka3biBaeTCs, 4TO AeecnocobHOCTb, B OTAMYmMe OoT npa-
BOCMOCOBHOCTM, 03HAYaeT Ha PUANYECKOM fA3blke CNOCOOHOCTL inLa coBepLlaTb
topuanYeckme encTens, HarnpasB/ieHHble HA YCTaHOBJIEHUE, NU3MEHEHMe, NpeKkpaLlleHue
NN OCyLLeCTB/IeHNE rpaXkaaHCKuX npae. MHa4vye roesops, noa 0eecrnocobHOCTbIO
MOHUMAIOT CNOCOBHOCTb YesloBeEKa CO3HATEIbHO Bblpa>kaTb CBOIO BOJIIO MPU COBEPLLUEHUN
IOPUANYECKUX CAESIOK U PYKOBOAUTbL CBOMMMN NOCTYMNKaMN C OCO3HAHNEM X
nocnencTemm. MoXKHO CKasaTb, 4TO AeecnoCcObHOCTb eCTb rparKAaHCKO-NpaBoBas BMeHs-
eMoCTb. OTCyTCTBME OeecnocobHOCTM BAUSAET N Ha 00LWmMIM cocTaB NpaBoCcnocobHOCTH
nvua. deecnocobHOCTb CnpaBenMBO Ha3bIiBalOT PaKTUYECKON NPaBOCNOCOOHOCThIO.

HeecnocobHOCTb NpeacTaBageT cobon lpuan4yeckoe CoCToAHNE rpa>kgaHnHa Kak
cybbekTa npaBa u onpenenseT ero NpaBoBble CNOCOOHOCTN - CAMOCTOATESNIbHO
npuobpeTaTb NpaBa, pacnops»XaTbCA MMU, CO34aBaTb AN cebs rpakaaHckme



0643aHHOCTN, NCMONHATbL KX, BbITh Cy6'beKTOM OTBETCTBEHHOCTU - N, TaK XXe KaK
I'IpaBOCI'IOCO6HOCTb, ABJIdeTCA He 4eM NHbIM, KaK ornpenejneHHbIM npaBoM rpa>XaaHumHa.

HeecnocobHOCTb Kak NM4YHOE NpaBo paccMaTpuBann B cBomx paboTtax I.@.
LLlepweHeBny, B.MN. T'pubaHos, C.H. bpaTycb, A.P. Bebepe n gpyrme yyeHsole.

NeecnocobHOCTb, Kak U NPaBOCNOCOOHOCTb, ABASAETCSA NPABOM, KOTOPbIM Fpa>KAaHuH,
Ha4YMHaga C YCTaHOBJIEHHOI0 B 3aKOHe BO3pacTa, obslafgaeT NOCTOSAHHO, eC/IN He
BO3HMKAOT OCHOBaHMA oNna ero ytpaThl. B cBa3m ¢ atum KO.C. NambapoB nucan, 4To
OTHOLLEHME MeXXay NPaBo- N eeCNOCOBHOCTLIO TO XKe, YTO U OTHOLLUEHME MeXX Ay NPaBoOM
N ero oTnpasJieHNeM, TakK Kak nepsBas BblpakaeT NacCUBHOE, a BTOpas - akTUBHOE
cocTosiHMe cybbekTa npaBa: TaM Hado ObITb TOMILKO NINLOM, 34ecCh - obnagaTh
CO3HaATesIbHOM N cCaMoCToATeNbHOW BoNen[9]. Mo3TOMY OTAMYME 3aKJIK0HYaAETCA B TOM, 4TO
neecnocobHocTbio MOryT obnafaTh He BCe Fpa)K[aHe U He B 0ANHAKOBOM obbeMe.
HNeecnocobHOCTU Kak NpaBy COOTBETCTBYET 0053aHHOCTb BCEX MPpa)KAaH
BO34EPXXNBATbLCSA OT €ro HapyLeHUn.

Ecnn npaBocnocobHOCTL B MpUHLIMMNE paBHa 418 BCEX FpakaaH, TO AeecnocobHOCTb Mo
CaMOW CBOeN Npupoae He MOXKET ObITb TaKOBOW, MOCKOJIbKY MPWU yCTaHOB/IeHUN o6beMa
neecnocobHOCTM 3aKOHO4ATENLCTBO YYUTbIBAET UHTENIEKTYyasIbHble N NCUXNYECKNE
CrnocobHOCTK YenoBeka.

«B onpepneneHHbIX cnyYyasx AeecnocobHOCTb BbICTYMAET KakK YC/I0BME OCYLLLECTBJIEHUS
OTAesIbHbIX 3JIEMEHTOB NPABOCMNOCOOHOCTU. Kak Bbl TECHO B OTAEJbHbIX Cy4asix HU
6blIK CBSi3aHbl MPABO- U 0eecnoCoObHOCTb, MbIC/IEHHOE UX pa3beaNHEHNE BO3MOXXHO
BCerja, NOCKOJIbKY Ka)k[aa U3 HUX MMeeT CBOE CoLMasibHOe Ha3HavyeHue, coaepxaHue,
CTPYKTYpPY. Ka)kaas n3 aTux CrocobHoCTen nrpaeT CBO POJib B MEXaHM3Me NMPaBoOBOro
perysimpoBaHuns».

MpaBocnocobHOCTb - 3TO NpPaBO rpa>kaaHMHa UMeTb nNpaBa N oba3aHHOCTK. [pn 3ToM
KOHKpEeTHbIE npaBa 1 06493aHHOCTN MOryT BbITb NpUoBbpeTeHbl KakK A4ENCTBUAMU CaMOro
rpa>kgaHwHa, Tak U 4eNCTBUAMKU APYroro amua (3aKOHHOro npeacTaBuTens, ornekyHa v
T.M.). leecnocobHOCTb - 3TO NPaBO rpa>KaaHMHa CBOMMU OeNCTBUAMU NpuobpeTaTb U
OCyLLeCcTBNATb NMpaBa, HecTn obAasaHHOCTKU. lNMpaBocnocobHOCTb U AeecnocobHOCTL - No-
HATUS B3aMMOCBSA3aHHbIE U B3aMO3aBUCMMble, HO, KOHEYHO, HE paBHO3HaYHble. Mexay
3TUMMN NOHATUAMMN CYLLECTBYIOT CEpPbE3Hble pa3nnymsa. A.M. He4yaeBa K TaKOBbIM OTHecCsa
cnepyroume:

NpaBoCcnoCcObHOCTb He CBfA3aHa C BO3PacTOM rpa)kgaHuHa, a AeecnocobHoCTb HaxoAnTCSH
B NPSAMON OT HEro 3aBUCUMOCTW;



Ha NMPaBoCnocobHOCTbL He BAUAET COCTOSAAHME 300P0BbS (DU3MYECKOro JNLa, a ero
JleecrnocobHOCTb HepeaKo NpeaonpeaensieTcs Cepbe3HbIMU OTKIIOHEHUSIMU B COCTOAHMUN
3/10pOBbSA CyObeKTa NpaBa;

NPaBOCMOCOOHOCTb OTHOCUTCS K CTabUbHBLIM MOHATUSAM, HE MOAJIEXKALLUM U3MEHEHUIO, B
TO BpeMsl Kak 4eecrnocobHOCTb MOXKET PacLlUNPATLCSA U, HA0OOPOT, COKPALLATLCSA B CBOEM
obbeme B Ciiyqasix, NpenyCMOTPEHHbIX 3aKOHOM;

NPaBOCMOCOBHOCTL He NpeaonpenenseTcs 3aKoHOM, OHa CBOMCTBEHHa NMpUpoae ye-
NI0OBEKa, a AeecnocobHOCTb OCHOBbLIBAETCS Ha 3aKOHe[10].

MocnegHee 3aMevyaHne HE MOXKET He BbI3blBaTb BO3parkeHUI. MpaBocnocobHOCTb U
feecrnocobHOCTb Kak BCe CyObeKTMBHbIE NpaBa OCHOBaHbl Ha 3aKOoHe. B cooTBETCTBUM C
3KOHOMUYECKUM U COLMaNbHbIM Pa3BuUTMEM 00LLECTBa 3aKOHOAATE/IbHO N3MEHAEeTCA
colep>KaHne NpaBoCnocobHOCTY, 3aKOHOAATE/IbHO YCTAaHABAMBAKOTCS C/lyyau
OrpaHnyYeHns peannsauunm oTaesbHbIX 3JIEMEHTOB MPaBoOCMNoCObHOCTN.

pakaaHCKasa AeecnocobHOCTb onpenenseTcsa B 3aKoHe Kak CNoCcObHOCTb rpaXkaaHnHa
CBOMMW OeNCTBUAMN NpuobpeTaTb M OCYLLEeCTBAATb FpaXKAaHCKMe npasa, Co34aBaTb
ansa cebsa rpakaaHckme 06583aHHOCTU U UCNONHATL UX. B cuny Toro, 4To peyb ngeT o
OEeNCTBUAX, TO CYyLLECTBEHHbIMU ABNAIOTCA PaKTopbl, 0bycnoBanBawLWmMe xapakTep
noBeAeHnNs rpakgaHnHa: yM 1 BoNs rpa>kaaHunHa, ero ncuxuka [2, 23], Kotopble B CBOO
o4Yyepenb 3aBUCAT OT BO3PACTHLIX XapaKTepUCTuk. B oTanyme ot npasocnocobHocTy,
KOTOpas B paBHOM Mepe Npu3HaeTCsa 3a BCeMU rpakaaHaMmu € poXXaeHNs,
0eecnocobHOCTb rpakaaH He MoXXeT ObiTb 04UHAKOBON. YYNTbIBASA AaHHbIE
ob6cTOATENbCTBA, 3aKOH pa3/inyaeT HECKOJIbKO Pa3HOBUAHOCTEN AeecnocobHOCTU U
MOMEHTOB NX BO3SHMKHOBEHMUS:

1. leecnocobHOCTb ManoneTHux. Non ManoneTHUMK creayeT MOHUMaTb rpa>KaaH B
Bo3pacTe oT 6 f0 14 net. CtaTtbsa 28 K PO cooep>XnT KpanHe CKyOHbIA rnepeyeHb
MpPaBOBbIX BO3MOXXHOCTEN A1 aHHOW KaTeropumn rpa><gaH.

2. NeecnocobHOCTb HecoBepLUueHHONeTHUX. [log HecoBepLEHHONETHUMU cnepyeTt
MoHMUMaTb rpakaaH B Bo3pacte oT 14 no 18 net. Ctatba 26 'K P® ycTaHaBnuBaeT
BO3MOXHOCTb CAMOCTOSATEJ/IbHOI0 COBEPLUEHNS CAESI0K, KpOoMe COEeNOK,
rnepeyYncrieHHbIX B NyHKTE 2 yKa3aHHOW CTaTbW.

3. MNonHasa npeecnocobHocTb. Mo obwemy npaBunay oeecnocobHOCTb B MOJIHOM 0bbeme
nosiBnseTca y rpaxgaH ¢ 18 net. OgHakKo CyLlecTBYeT U UHble OCHOBaHUSA ANS ee
npuobpeTeHns, Takne Kak BCTyrnseHne B bpak n amaHcnmnaymsa. MNMoa nocnenHemn
cnenyeTt NOHMMaTb 00bsABAEHME NOSIHOCTLIO AeeCnoCObHbLIM rpa)KaaHNHa,



JOCTUrLLIEro Bo3pacTa 16 sieT, Ha OCHOBAHMN PELLIEHUs OpraHa oneku u
nonevynTenbCTBa UM Ccyla, B Cay4asx, ecnvm oH paboTaeT no TpyaoBOMY AOrOBOPY
(KOHTPaAKTY) AKX 3aHMMAEeTCa NPeanpUHUMATENbLCKON AesTeNbHOCTbIO.

Kak npaBoCcnoCobHOCTb, Tak U 4eecnocobHOCTb MMEKT OTANYUTENbHbIE U
MPUHUMNNaAbLHO Ba)KHble ocobeHHOCTU. Tak, 06beM geecnocobHoCcTN obycnoBneH
BO3pacTOM, COCTOSIHMEM 340p0BbsS (PU3NYECKOro snua. Bmecte ¢ Tem geecnocobHOCTb
MOXXeT BbITb OrpaHMYeHa, yTpayeHa, BOCCTaHOBJ/IEHA, 3aluMUleHa Kak noboe gpyroe
cybbeKkTMBHOE NpaBo.

3akoHoOaTeNbHO AeecnocobHOCTbL onpeaesieHa Kak CNOCOBHOCTb rpa>kgaHMHa CBOMMM
nencTemaMu npuobpeTaThb U OCYLLECTBAATh FrPaXkKAaHCKMe npaBa, co3gaBaTb A4 cebs
rpa>kgaHckme 06s3aHHOCTU U UCMONHATL UX (N. 1 cT. 21 TK PO).

AHanunsnpysa noHaTne geecnocobHoctun, A.P. Bebepc npuwen K BbiBOAY, 4TO Aeecno-
COBHOCTb, MO CMbIC/TY 3aKOHOO4AaTeNsA, UMes 3HavYeHne O BCero rpa>kgaHCcKoro rnpasa,
Ha CaMOM [JeJsie 0XBaTbIBaeT b CNOCOOHOCTb K COBEPLLUEHMNIO MPAaBOMEPHbIX AENCTBUN
- COEeJIoK.

Mo mHeHunto H.MM. XKypaBneBa coaep>xaHue geecnocobHocTu 3akn4yaeT B cebe:
cnocobHoCTb NpmnobpeTaTb NpaBa K co3agaBaTh AN cebs oba3aHHOCTY;

CNoCOBHOCTb OCYLLECTBASATb CBOUMU AENCTBUSMU NPpUHaAexXallune gpyromy amuy
npaBa U NCNOJIHATL JieXxallume Ha HeM 0653aHHOCTY;

CNoCcobHOCTb CBOMMU OENCTBUAMU NpeKpallaTb MMeloWwmnecs y oaHHOro amua npasa u
oba3aHHOCTU[11].

Ncxoas n3 n3no)XeHHoro 4eecrnocobHOCTb - 3TO CNOCOBHOCTb LA CBOMMU AENCTBUAMMN
Ha OCHOBE 3aKOHa CO34aBaTb, OCYLLECTBATb U NpeKpallaTb AN cebs rpaKgaHckue
npaBa 1 0683aHHOCTN, T.€. CAENIKOCNOCOOHOCTb. TakKon B3rnag Ha cogep>xaHue
neecnocobHOCTN He aBsSeTCs HOBbIM. PycCKoe rpa>kgaHcKkoe npaBo onpeaensno
neecnocobHOCTb Kak CNOCOBHOCTb CaMOCTOATENIbHO YCTaHaB/IMBaTb OTHOLLEHNSA
nocpencTBOM IOPUANYECKUX CAESIOK.

Takasa TpaKTOBKa cofep>XaHusa geecnocobHocTn npencrasnsetcd Heo60CHOBAHHO
cy>XeHHon. CnepyeT cornacuTbCca € 3amMmedaHmnamn J1.[1. BoeBoanHa, 4TO ecnu
topnanyeckne npaBa XxapakTepmnsyTca coaep)xallenca B HUX csobonon,
Bblpa>katoLLLENCA B BO3MOXHOCTU CaMOCTOATENbHO U3bmnpaTb B Npefesax 3akoHa Bua n
Mepy noseneHuns, To Hanbonee cyuwectBeHHoe B 0643aHHOCTAX 3aK/It04aeTCsa B



OTBEeTCTBEHHOCTU 3a NCNnoJiIHeHne I'Ipe,[l,ﬂl/lcaHVIVI 3aKOHa.

Conep)XaHueM 0eecrnocobHOCTN OXBaThbIBA€TCSA CNOCOOHOCTL CBOUMU AeACTBUAMMU
NCNOJIHATL 005i3aTeNIbcTBa. BMecTe ¢ TeM 0653aTeNbCTBa MOTYT BO3HUKAaTb HE TOJIbKO
N3 COEeJNIOK, HO U 13 NPaBOHApPYLLUEHUN, T.e. 006893aHHOCTb MOXXeT ObITb B BUAE Ne/IMKTHOWN
OTBETCTBEHHOCTW.

B nenuMkKTHOM npase nvua, He gocturwme 14 neT, He OTBEeYaloT 3a NPUYNHEHHbLIN Bpen,
(3a HMX oTBEYaloT /INLa, BUHOBHbLIE B HEOCYLLLECTBJIEHNM HaA30pa 3a HUMNK), a 3a Bpesq,
BMHOBHO MPUYNHEHHbIN HECOBEPLLUEHHONETHUMM B BO3pacTe oT 14 oo 18 ner,
cybcnagnapHo oTBevatloT ux poamtenn (ycelHoBuTenn) nnm nonevyntenum (ct. 1073, 1074
K POD).

Taknm 06pa3oM, 3aKOH CBSI3bIBAET BO3HUKHOBEHNE CAMOCTOATE/IbHOWN Ae/IMKTHON OTBET-
CTBEHHOCTM C AeecnocobHOCTbI0 rpa)kaaHuHa. [leecnocobHOCTb, MO CyTH, 0O3HaYaeT
CNoCOBHOCTb rpakaaHnHa NpmobpeTaTb N OCYLECTBAATbL FpakAaHCKMe npaea u
0643aHHOCTW, a Tak>XXe CNoCOBHOCTb HECTU CaMOCTOSATE/IbHO OTBETCTBEHHOCTb 3@ CBOM
HenpaBoOMEpPHbIe AENCTBUS.

B cocTaB neecnocobHOCTU BXOAAT CAEJIKOCNOCOOHOCTL, CNOoCObHOCTL coBepLuaThb rnpa-
BOMEpHbIE OENCTBUS, HE ABASAIOLMECSA CAENKaMU, N OeNNKTOCNOCOBHOCTb. IMeHHO
Takon BbiBOA ob6ocHoBaH B paboTax HO.C. Nlambaposa, J1.3. 9HHekuepyca, b.b.
YepenaxuHa, U.A. 3eHunHa, A.l'. TloTokoBa n ap.

Nccnepys 3Ty npobnemy, O.C. Modhde yKasbiBas, 4TO CNOoCOBHOCTb ObiTb CybbekToM
OTBETCTBEHHOCTU ABNSETCHA BUOOM AeecnocobHOCTN, a He /1IEMEHTOM COoAep)XaHusa npa-
BocnocobHocTn. leecnocobHOCTL Kak BMA npasocnocobHocTn paccmaTtpusan C.O.
Ke4yeKbsH.

OTcTamBasi MHEHNE, YTO COAEp >XKaHMe AeecnocobHOCTN CBOAUTCS TOJIbKO K
caenkocnocobHocTun, A.P. Bebepc nucan: «AennkTocnocobHOCTb BO3HUKAET Yy rpa>kaaH B
MosHOM obbeMme yxe ¢ gocTmxeHmnem 15 net (nposoannca aHanns Hopm K PCOCP 1964
r.- E.B.), B obnactn oesMKTHON OTBETCTBEHHOCTWN A€eCcnoCobHOCTb
HeCOBEepLUEHHOJIETHMX MO AOCTUXKEHMN 3TOro Bo3pacTa Heslb3s pacCMaTpuBaTb Kak
orpaHnyeHHyto». C gaHHbIM yTBEPXXAEHNEM TPYAHO corsiacuTbcs. Heco-
BepLUeHHOo1IeTHMe B Bo3pacTe oT 14 0o 18 net HeCyT CaMOCTOATENIbHYIO OEJINKTHYIO
OTBETCTBEHHOCTb TOJIbKO B OAHOM CJly4ae - eCc/im UMeT 3apaboTHyto naaTy uam
cTuneHanio. MNpu HegoCTaTOYHOCTU UX pa3Mepa Hapsaay C HeECOBEPLUEHHONIETHUMMN
cybcnanapHo OTBETCTBEHHOCTb HECYT poanTenn (yCbIHOBUTENN) UK nonevntenn. A
€CJZIN HECOBEPLUEHHONETHUN HE NMeeT HKU 3apaboTHOM NaaTbl, HU CTUMEHANN,



OTBETCTBEHHOCTb B MOJIHOM pa3Mepe HecyT poanTenn (yCbIHOBUTENN) N NOoMnevYnTenn.
CamocTosATeNlbHaA Ae/IMKTHas OTBETCTBEHHOCTb NCKJ/IIOYAeT BO3MOXKHOCTb €e OTHEeCEHUS
Ha ApYyrux nuu, U oHa, HECOMHEHHO, CBSi3aHa C AOCTU>XEeHNEM IMLOM NOJIHOW Aeecnocob-
HOCTW. HopMbI MpaBa NpeaycMaTpmMBalOT He BOCMNOJIHEHME OeecrnocobHOCTH
npuYnHUTENEen Bpena 0eecnocobHOCTbLIO TPETbUX NNLL, HE NX OMNOPY Ha AeecnocobHOCTb
WHbIX JINL, @ UMEHHO NX CNOCOBHOCTb BbICTYMaTb CaMOCTOATENIbHbIMU CybbekTaMu
OTBETCTBEHHOCTMU[12].

Taknm obpa3som, neecnocobHOCTb BK/OYAET B CBOE CoOAep)XaHMe KaK caenkocnocob-
HOCTb, TaK U AeNNKTOCNOCOOHOCTb. PopMasibHbIM MOATBEP)XXAEHNEM 3TOr0 BbiBOAA
SABNAETCSA BKJIIOYEHNE HOPM O OeecrnocobHOCTM rpakaaHnHa B O6LLyo 4acTb
pa>K4aHCKOro Kogekca, HOpMbl KOTOPOW PaCMpoOCTPaHAT CBOe NeNCTBUE Ha BCe
pa3gensl OcobeHHOM YacTw.

2.2 Buabl OCHOBaAHMU OrpaHM4YeHUn peecnocobHocTm
rpa>kgaHuHa

OrpaHunyeHne 0eecnoCobHOCTN NPUHATO CYMTATb NOHSATUEM, B NEPBYIO O4Yepenb,
rpa>k4aHCKoOro rnpasa, MOTOMY 4TO MMEHHO B [pa>KgaHCKOM KoaeKkce P® onpeneneHsl
KpUTEpMn U NoCcneacTBUSA OrpaHNYEeHNa eecnoCobHOCTM rpakaaHnHa. B To e Bpems
CT. 22 TK PO copoep>X1T npaBusio, B COOTBETCTBUN C KOTOPbIM OFPaHNYUTb
neecnocobHOCTb MOXKHO TOJIbKO B C/ly4asiX, yCTaHOBJ/IEHHbIX 3aKOHOM, U3 4Yero cienyeT
BbIBOJ, YTO OrPaHNYNTb 0EECNOCOBHOCTbL MOXKHO HE TOJIbKO MO OCHOBAHUSAM,
npenycMoTpeHHbIM cT. 30 'K PO, HO 1 NO MHBIM OCHOBAHUAM, €C/I OHU NpPpenyCMOTPEHbI
depnepasibHbIM 3aKOHOM.

Mo HaweMy MHEeHUIo, K NoA0OHbLIM OrpaHNYeHNSIM MOXKHO OTHECTW NpaBuna,
npenycMmoTpeHHble CT. 30 TK PO, n. 4 cT. 26 TK PO, a Takxxe P33 «O HECOCTOATENIbHOCTU
(baHkpoTCTBE)>.

BaHKPOTCTBO MOXXHO paccMaTpuBaTb KakK 04HO U3 OCHOBaHUW orpaHn4yeHuns
neecnocobHOCTN, OCHOBbLIBAsACb HA TOM, YTO Ha pPa3HbIX CTaAnAX BaHKPOTCTBA OO/IKHUKY
paspellaeTcsa coBepllaTbh CAENKU TONIbKO C cornacusa apbmutpa>kHoro ynpasnastoLulero,
nnbo oH Boobule oTCTpaHaeTcsa oT BeaeHua gen [4]. Ecnm obpaTuTbCs K NCTOPUN, TO
POCCUINCKOE 3aKOHOAATeNbCTBO XX B. NpeaycMaTpuBano NnogobHoe orpaHnyeHmne
neecnocobHocTn. I'.®. LLepweHeBnY Nucasn, orpaHNYeHne geecnocobHoCTn BCencTemne
HEeCOCTOATENbHOCTUY BbI3BaHO OMaceHneM, Kak bl HECOCTOATENIbHOE NINLLO HE YBENNYNIIO



CBOWX [IO/IFOB, HEe 3anyTaso elle 6osnblie n 6e3 Toro paccTpoeHHble gena. Ons
NIMKBUAALUNN OeJ1 HECOCTOSATENIbHOro Cy6bekTa Ha3HavYaeTCss KOHKYPCHOe yrnpaBJfieHue, a
OH OTCTpaHAETCA OT ae.

B pe3ynbTaTe npouenypbl 6aHKPOTCTBaA rparkgaHNHY 3anpeLLeHo pacrnops»XaTbCs CBOUM
nmyulectsom 6e3 cornacnga apbuTpa>KHOro ynpasastoLwero,

nnbo oH BoobLLe oTCcTpaHAeTcs oT aen. B cT. 1 ®3 «O HeCOCTOATENBbHOCTH
(baHKpOTCTBE)» 3aKpernseHo, 4TO AaHHbIM 3aKOHOM peryampyeTcsa NopsanoK 1 ycnoBus
OCYLLECTB/IEHNSA Mep MO NpefynpeXx4eHno HeECOCTOATENbLHOCTU (BaHKpOTCTBA), Npw
cobNoaeHNN KOTOPbIX MoAJIe)XXaT OXpaHe npaBa N MHTEpPEChl HEe TOJIbKO CaMOro
OOJIKHUKA, HO 1 ero KpeauTopoB. CriefoBaTelbHO, MOXXHO CAenaTb BbIBOA, YTO
orpaHnyeHmne aeecnocobHOCTU rpa>kgaHWHa, B OTHOLLEHNN KOTOPOro NPUMEHAETCS
npouenypa 6aHKPOTCTBA, HanpaBJ/IeHO Ha 3alUTYy ero NpaB U MHTEPECOB, a TakKXXe Ha
3alWNTy NPaB U MHTEPECOB ero KpeanuTopoB (M MHbIX 3aUMHTEPECOBaHHbIX NLL).

B cuny n. 4 cT. 26 'K PO orpaHn4nBaeTcs AeecnocobHOCTb HECOBEPLUEHHOIETHUX B
Bo3pacTe oT 14 no 18 neT, Korga oHu Npu HaanymMm JOCTATOYHbLIX K TOMY OCHOBaHUN
OrpaHN4YMBaOTCA B NMpaBe CaMOCTOATENIbHO pacrnopsaXaTbCs CBOMMMN 3apaboTKoM,
CTUNeHagnen nan nHbiIMKU goxonamu. B cuny cBoero Bo3pacTa HECOBEPLUEHHOIETHUE He
BCerga MoryT rnpaBuJibHO 1N Pa3yMHO PacrnopaanTbCs CBOMMU 00X040aMUN, B TAKOM Cllyyae
Mo MHULUMATMBE 3aKOHHOIO NpeacTaBmTens MoXeT bbITb orpaHn4yeHa ceobona
HecoBepLUeHHOJIETHEro No PacrnopsXXeHnto geHeXXHbIMU cpencTBaMu, 3aKOHHbIe
npencrtasuTenn obsa3aHbl pacnopsa>XaTbCsa A4OX04AMUN HECOBEPLUEHHOIETHEr O TOJIbKO B
ero uHTepecax.

B cuny cT. 30 K P® rpa>xgaHunH MoXeT ObiTb NPU3HaH orpaHU4YeHHO AeecnoCcobHbIM Mo
OBYM OCHOBAHMAM, Ka>Oblll N3 KOTOPbIX UMeeT CBON lopnanNyYeCcKuin cocTasb.

NepBbIM OCHOBAHMEM ABASETCHA MPUCTPACTUE K a3apTHbLIM Urpam, 3soynoTpebneHue
CMUPTHBLIMU HANUTKaMWN NN HAPKOTUYECKUMU CpeacTBaMun, B pe3ysibTaTe KOTOPbIX
rpa’kJaHWUH CTaBUT CBOK CEMbIO B TSXKESI0E MaTepuasibHOe rnonoxeHne. Taknum obpasom,
ONS NMPU3HaHUS rpa)kaaHWHa OrpaHNYeHHO aeecnocobHbIM HeobxoaMMo AoKa3aThb ABa
hakTa B COBOKYMHOCTU: 1) ero npuctpacTme K a3apTHbIM Urpam nnam 3noynotpebneHne
CMUPTHBLIMU HANUTKaMW, UM HAPKOTUYECKUMUN CPpeaCTBaMK; 2) CTaBUT TEM CaMbIM CBOIO
CeMblo B TSXKesioe MaTepuaibHoe NnosoxxeHne[13].

BTopbiM OCHOBaHMEM SIBNSIETCSA NCUXNYECKOE PACcCTPONCTBO, B pe3yJsibTaTe KOTOPOro
rpa>kAaHWH MOXXET MOHMMaTb 3HaYeHNE CBOUX AENCTBUNA NN PYKOBOAUTb UMW JINLLb
npyv NOMOLLW APYrux nvy. B gaHHOM cnydae cywlecTByeT ABa KpUTEPUSA: MeONLNHCKUN -



ncuxmyeckoe 3abosieBaHne N LLPUONYECKUN - BO3SMOXXHOCTb MOHUMAaTb 3Ha4YeHMe CBOUX
NEeNCTBUIA TOJIbKO Npu NOMOLW OpYrux nul,. Ncuxmyeckoe cocTosiHMe onpeaensieTcs Ha
OCHOBaHWUN cyaebHo 3KCNepTn3bl, a YPOBEHb BONECNocobHOCTN yCTaHaB/INBAET Ccy .

B cBeTe Kogndmnkaumm rpa>KgaHCKoOro 3akoHogaTeIbCTBa, a Tak)Xe NoCTaHOBJIeHUSA
KOHCTUTYLMOHHOro cyaa ot 26.07.2012 r. Ne 15-I1 «[Mo geny o nposepke
KOHCTUTYLMOHHOCTU NYHKTOB 1 1 2 cTaTbun 29, NnyHKTa 2 cTaTtbn 31 n cTaTbn 32
pa)kgaHCKOro Kogekca Poccuinckon ®epepaunm B CBA3M C xanobon rpaxkaaHku U.b.
HNenoson» [3] B cT. 30 TK PO 6b11M BHECEHDBI NU3BMEHEHUS, HEKOTOPbIE N3 HUX BCTYNMUAN B
cuny ToNbko co 2 MmapTa 2015 r. C TOYKM 3peHnss MUPOBOIro 3aKOHO4ATesIbHOro onbITa
BHECEHHble N3MEHEHUNS He ABNAITCA HOBbIMU, MOA0OHbIE KPUTEPUN OFrPaHNYEHUS
neecnocobHOCTN NCNONb3YTCS B CTpaHax EBponbl, 0AHAKO /19 COBpeMEeHHON Poccuum
OHW HOBbI, B CUNY Yero TpebytoT

OOMNMOJIHNTEJNIbHOI0 OCMbICJ1IEHUNA C LeJ1blo HE OOMYCTUTb owmnboK B
npasonpmMmeHeHnnm n He orpaHNYnNTb MpaBa N cBoboabl YenoBeka u rpa>xgaHmHa.

Kak BuagHo, B 'K P® nosBmnmncb ABa HOBbIX /19 COBPEMEHHOI0 POCCUNCKOro npasa
OCHOBaHMA OrpaHNYeHnsa 4eecrnocobHOCTU: NMpUCTpPacTMe K a3apTHbIM Urpam u
ncmxuyeckoe paccTtponcTeso. OCHOBaHUA J0NTr0 06Cy>XOanncb y4eHbIMU ~
NMPUBOMNPUMEHUTENAMU NpexXxae, 4eM NnonacTb B 3aKOH. XOTHA 0OPEBOJIIOLVOHHOMY
POCCUNCKOMY MNpaBy OHWN N3BECTHbI. CrieayeT OTMEeTUTb CJIOXKHOCTb NPaBOBOW
KOHCTPYKLWWX B NpaBonpuMeHeHnn, B NepByto o4epenb C TOYKU 3peHNsa TOJIKOBaHUA
OaHHbIX KpuTepmes. Hanpumep, NPUMEHUTESIbHO K CMTIUPTHLIM HaAaNMTKam u
HAaPKOTUYECKNUM CpencTBaM 3aKoHOaTesIb UCMNOJIb3yeT NOoHATHNE

«350ynoTtpebneHne», a NPUMEHUTENIbHO K a3apTHbLIM UrpaMm - «NpUCTpacTue», oAHaKo
OHW HEeCyT COBEpLLUEHHO Pa3Hylo CMbICZIOBYIO HAarpysky. 3noynotpebneHne o3HavaeT
4ype3MepHoe NN cuctemaTmyeckoe ynotpebneHue vyero-nmbo. Mpuctpactue o3HavyaeT
YBJIEYEHHOCTb, 3aBUCUMOCTb OT Yero-nn6o. [na Toro 4Tobbl OrpaHNYnTb B
NeecnocobHOCTM YenoBeKa, YrnoTpebnisowero CNMpPTHbIE HANMUTKU UIN HapKoTUYeckune
BellecTBa, HeET He0bXOAMMOCTM YCTAaHABAMBATbL €ro 3aBUCUMOCTb OT HUX, T.€. OH He
NOJIKEH ObITb XPOHUYECKUM HAPKOMAHOM WX aJIKOrOJIMKOM, B TO K& BPEMS, YTObbI
OrpaHNYnTb B AE€EeCcrnocobHOCTN nrpoMaHa, HeobxoAMMOo AOKa3aTb €ro 3aBMCMMOCTb OT
NUrpbl, 0OOHON CUCTEMATUYHOCTU NN Ype3amepHoCcTn byaeT HegocTaTo4yHo. ObpaTum
BHMMAHWNE, YTO NMPUMEHSISE BTOPOW KPUTEPUIA NepBOro 0CHOBaAHUW OrpaHnYeHmns
neecnocobHoCcTn, HeOBXO0AMMO A0Ka3aThk, YTO FrpakKaaHNH CBOMMU AEeNCTBUAMN CTaBUT
CBOIO CEMbIO B TSXKesioe MaTepuasibHoe noJsioXkeHne. B Tom cnyyae, ecnm rpa)kjaHuH He



nMeeT CeMbU WM ee MaTepuasibHOe MOJIOXKEHNE TaKOBO, YTO ero CJIOXKHO NOLWATHYTb
noaobHbIMK 3510ynoTpebneHmnaMmm nnm npuctpactuem, ct. 30 'K PO npumeHeHa He
MOXXET BbITb, XOTHA BONbLUMHCTBO NOAEN, HYXKOAOLWMXCA B NOAAEPXKKE, KaK pa3 N He
nMerT cemMen.

BTopoe ocHOBaHMe orpaHn4YeHns AeecnoCobHOCTMN TakKXe MMeeT ABa KpUTepus:
MeONLUNHCKNIA N lopunanydecknn. laHHoe ocHoBaHue nosasmnock B €T. 30 FK PO B cuny
TOro, 4TO CyAbl 324aCTY0 OTOXKAECTBAANMN NCUXNYECKOE PAaCCTPONCTBO C COCTOAHUEM
HepeecnocobHocTn. OQHAKO 3TO He Tak, He BCAKOE NMCUXMYECKOEe PaCCTPONCTBO BieYeT
3a cob6o HEBO3MOXXHOCTb MOHMMaTb 3HAaYEeHNE CBOUX OENCTBUN UAN PYKOBOAUTb UMU U
3TO Y>Ke CTaJio akCMOMOWN, TeM He MeHee, cyaebHas NpakTUKa He pa3 npegnpuHUMana
MOMbITKN €e ONPOBEPrHYTb . B TO )Xe BpeMs TONIKOBaHME HOBOW (DOPMYJIMPOBKMN
IOPNONYECKOr0 KpUTEPUSA HYy>XKOaeTca B TwaTenbHon npopaboTke. Cyny éynet
HEBEPOSATHO CZIOXKHO ONpenennTb, B KaKOM C/y4dae rpaxaaHuH cnocobeH cam
PYKOBOANTb CBOMMU OENCTBUAMMN N MOHUMATb UX 3HAYEHUE, @ B KAKOM OH MOXXeT
caenaTb 3TO TOJIbKO C MOCTOPOHHEN MOMOLLbLI. He MeHbLUMN NHTEepeC Bbi3biBAOT U
nocnencTBUs orpaHnYeHns aeecnocobHoCcTn rpakgaHmHa. CnegyeT oTMETUTb, 4TO
nocnencTBUs orpaHU4YeHns geecrnocobHoCTM BCAeACTBME NPUCTPACTUSA K a3apTHbIM
nrpam, 3noynotpebneHnsa CMMpTHbIMU HAaNMNTKaMN N HAPKOTUYECKMMIN BelecTBaMun 1 B
CUJy NCUXNYECKOro pacCTponcTea oTamyatoTca. OaHako B o6omnx canyvasx Ha3HavYaeTcs
norne4ynTensb.

B nepBoM ciiy4ae orpaHuUYeHHbIV B 0eecrnonobHOCTY rpakaaHnH Brnpase
CaMOCTOSITesIbHO coBepLUaTb Mesikme bbITOBble COEeNKN, BCe Apyrne caesiku oH
coBepLuaeT TOJIbKO C corsiacua nonedymtensa. OQHaKo CaMOCTOATESIbHO HeceT
MMYLLECTBEHHYIO OTBETCTBEHHOCTb MO COBEPLUEHHBbIM UM COeJIKaM U 33 NPUYNHEHHbIN
nm Bpen. Noneyntens nosyvyaeT n pacxoayeT 3apaboToK, NEHCUIO N UHbIE AOXOAbI
rpa>kgaHwHa, orpaHNYeHHOro CyoM B 0eecrnocobHOCTH, B MHTepecax NogoneyHoro B
rnopsake, npegycMoTpeHHoMm cT. 37 K PO.

Bo BTOpOM c/ly4ae orpaHUYeHHbIN B eeCcrnocobHOCTM rpa>kjaHNH MOXeT
pacrnops»XaTbCs BbIMJlA4YMBaAEMbIMU €MY aJIMMEeHTaMN, CoOUMasibHON NEHCUNEN,
BO3MeLLleHNneM Bpeaa 340P0BbI0 U B CBSI3M CO CMEPTbIO KOPMUJIbLIA N UHbIMU
npenocTaB/iSeMbIMU Ha €ro Coaep>XaHue BbinjaaTamMm C MMCbMEHHOI0 corsiacus
noneymTens, 3a UCKOYeHeM 3apaboTka, CTUNMEHONN, KOTOPbLIMU OH BNpaBe
pacnops>XXaTbCa CaMOCTOATEsIbHO. TaKOW rpa>kAaHUH BrpaBe pacrnopsa>XXaTbCs
YKa3aHHbIMU BbiMJlaTaMn B Te4EHNE CPOKa, ONpPeaeneHHoro nonevynTesnem.
Pacnopsi>xeHne yKasaHHbIMU BbIMJaTaMn MOXKET BbITb NMPEKpPaLLEHO A0 UCTEYEHUS
[AHHOIro CpoKa No pelieHunto nonevyntens. Npu HanM4YMM AOCTaAaTOYHbIX OCHOBAHWUI Cy A Mo



xofaTancTey nonedyntens nmbo opraHa ornekn n NONeYNTENbCTBA MOXKET OFPaHUNYNTb
WU TNWLNTb TAaKOro rpa)kaHuHa rnpasa CaMoOCTOATESIbHO pacnops>KaTbCs CBOMMN
poxogamu. 'pakaaHWH, eecnoCobHOCTb KOTOPOro orpaHUYeHa Bcaencrene
NMCUXUYECKOro pacCTPONCTBA, CaMOCTOATEsIbHO HECET NMYLLLECTBEHHYIO
OTBETCTBEHHOCTb MO cAejIkaM, COBepLUEHHbIM UM B cooTBeTCTBUKM co cT. 30 FK PO. 3a
NMPUYNHEHHbIN UM Bpep OH HeceT OTBETCTBEHHOCTb B COOTBETCTBUN C K PO.

CnepnyeT, 04HAKO, OTMETUTb, YTO BO BCEX MNEPEYNCNIEHHbIX C/y4asX XO0TS U
orpaHM4ymMBaeTCs AeecrnocobHOCTb, HO BCe NpeaCcTaB/IEHHbIE OCHOBAHMS OrpaHUYeHns
neecnocobHOCTU MMEKT pa3Hy HAanNpaBlEeHHOCTb U Uenb. OrpaHnyeHune
neecrnocobHoCTN BCeACTBME NPUCTPACTUS K a3apTHBLIM UrpaM 1 3noynotpebneHuns
CMUPTHBLIMU HANUTKaAMWN N HAPKOTUYECKUMU CpeaCcTBaMM HanpaBJ/IeHO NpeXkae BCero Ha
oXpaHy UHTepecoB ceMbn. OrpaHnyeHne aeecnocobHOCTM rpakgaHnHa B CuUy
NCUXNYECKOro pacCTPONCTBA MMEET CBOEN LieNbio 3alUNTUTb MHTEPEeChbl caMoro nuua,
orpaHM4YMBaeMoro B geecrnocobHocTn. OrpaHn4yeHne nan nueHne
HecoBepLUeHHOJIeTHEro NpaBa Pacnopsi»XXaTbCs CBOMMU AO0X0AaMWN, OrpaHUYeHmne
neecnocobHOCTN HaNpaBAEHO HA OXPaHY MHTEPECOB CAMOro HECOBEPLLUEHHONETHErO.
Mpn 6aHKPOTCTBE AEecnoCObHOCTb rpakJaHnHa- NpeanpuHn-MmaTens orpaHNYMBaeTCs B
uensx cobnoaeHns MHTEPECoB KPeaAnTOpPoB, a Takxe AN Hanbosiee paLUnMOHaNbLHOIro
yrnpaB/ieHUs UMYLLLECTBOM rpPaKAaHNHa, B OTHOLIEHUN KOTOPOro NpuMeHseTcs
npouenypa 6aHKpOTCTBA.

Nicxons n3 n3noXXKeHHOro, MOXXKHO cenaTb BbIBO, HTO OCHOBAHMWS OrpaHNYeHMS
AeecnocobHOCTK, B 3aBUCMMOCTM OT Lefleil, Ha KOTOpble OHM HanpaB/EeHbl, MOXXHO
noapasfaennTb Ha TpW rpynmnbl:

1) orpaHn4yeHne neecrnocobHOCTU C Lesblo 0XPaHbl UMYLLECTBEHHbLIX MPaB N MHTEPEeCcoB
APYrux nuu, ecnm cybbekT, orpaHn4YnBaemMblii B 4eecrnocobHOCTN, COBEpLUAET Kakmne-To
NeNncTBuS, 3aTparmBatolLe nx rnpaBa n oXpaHsemMble 3aKOHOM NHTEPECHI;

2) orpaHuyeHne 0eecnocobHOCTU C LieNbio OXPaHbl UMYLLLECTBEHHbIX MPaB U MHTEPECOB
cy6beKTa, OrpaHM4YMBaeMoro B 4eecnocobHOCTH, - B C/ly4ae COBEPLUEHUS UM
Hepa3yMHbIX [eNCTBUI, 3aTparnBaloLMX ero npaBa n oxpaHsemMble 3aKOHOM NHTEPECHI;

3) orpaHn4yeHne 0eecrnocobHOCTM C LeNblo OXPaHbl UMYLLLECTBEHHbIX MPaB U UHTEPECOB
cybbekTa, orpaHN4nMBaeMoro B 4eecnoCobHOCTN, a Tak>Xe NnpaB U MHTepecoB OPYrunx nuL
- Npyn NpuMmeHeHUn npouenyp baHkpoTCcTBa (rpakgaHuHa, obnagatowiero cCtaTtycom
WHONBMAYANbLHOrO NpeanpuHuMaTens, uau rpaxaaHuHa, He obnagarmowero Takmum
CTaTycoM).



HeecnocobHOCTb - KaTeropms 3aBucsaLLas OT YPOBHSA BoecrnocobHOCTH, criefoBaTesNIbHO,
KPpUTEpUN ee orpaHNYeHns O0JIXKHbI JIeXaTb B AaHHOM NockocTu. OQHaKo
[eecnocobHOCTb 3aBUCUT, NpeXxae BCero, 0T BOJIECNOCOOHOCTU N NCUXNYECKOr0
COCTOSIHUSA, @ He, HanpuMep, oT 61arocoCcTosHMS Y1eHOB CeMbU CYyDBbEKTA, YbS
neecnocobHOCTb CTAaBUTCA MoJ COMHEHMe. Ha Hall B3rnsa, B CIOXKUBLUENCA CUTyauUnmn
HeobxoanMo Mo MeHSATb HanNpPaB/IEHHOCTb MHCTUTYTA OrpaHNYeHns aeecnocobHoCcTn
rpakgaHuHa, nMbo B Ka4eCTBE OCHOBAHMSA OrpaHNYeHNs AeecnoCcobHOCTY OCTaBUThb (Man
NOMOJIHUTB) TOJIbKO TE€ KPUTEPUUN, KOTOPbIE AENCTBUTENIbBHO MOTYT OKa3aTb BAUSHNE Ha
BOJ1€CNOCOOHOCTL CybbeKkTa.

2.3 NpnMeHeHue NOoJIOKEHUN FPa >k aaHCKOro Koaekca
P® 00 orpaHu4YeHMM 0eecnoCoOHOCTM rpa>kaaH K
KOHKPEeTHbIM )XU3HEHHbIM CUMTYaLu UM KaK ocobasn
¢dopma peanumsauum npasa

Hencrteytowaa KoHcTuTyumsa Poccunckonm denepaumv npegycmMmaTpmBaeT LUNPOKNIN Nepe-
YyeHb OCHOBHbIX NpaB 1 cBobO YenoBeka N rpa)kgaHnHa, ob6baBASeT caMoro 4YesioBeka u
ero npasa v cBob6obl BbiCLLEN LEHHOCTbO, YCTaHaBIMBaET MOJIOXKEHNE O TOM, 4TO
npusHaHne, cobnogeHne v 3awunTa rnpas 1 cBobo YesioBeKa 1 rpakaaHnHa ABAATCA
06A3aHHOCTbBIO rocygapcTBa.

MpaBa 1 ceoboabl ONpenesnsatoT MeCTO Ye/I0BEKa B €ro B3aMMOCBA35X C 06LLECTBOM U ro-
CyNapCTBOM, BblABMras YesoBeKa B Ka4ecTBe NepBOOCHOBbLI BCE NOUTUYECKON U
couManbHOM opraHmn3aunm obLecTBEHHbIX OTHOLWEHUN. Llenb 3Ton opraHusaumm
3aKJslovaeTcs B obecnevyeHnn MHTEPECOB YesioBeKa. Bbicllas LeHHOCTb NpaB YenoBeka:

BO-MepBbIX, 3aKJII0O4aeTCA B Bblpa>KeHN ero cesobopbl.

Bo-BTOpbIX, MpaBa YeNoBeKa NPM3BaHbl CJIY>XUTb OFPaHN4YNTENEM BCEBACTUSA
rocygapcTBa, NPensTCTBOBATb MPOM3BOJ1Y rOCYyA4apPCTBEHHbIX OPraHOB U OOJ/IKHOCTHbIX
nny, HeoboCHOBAHHOMY BTOPXXEHWUIO roCydapcTBa B chepy nnyHom ceoboabl YeNoBeKa.

KoHcTuTyuma Poccuinckom ®epnepaumv Takxe NpuUsHaeT, YTO oCyLlecTBJ/IeHne npas 1
csobop venoBeka N rpaxgaHMHa He OOJKHO HapylaTb NpaBa 1 csoboabl Apyrnx auu,.
HOaHHbIN NPUHLWM, 3aKpernJieHHbI B 4. 3 CT. 17 KOHCTUTYyuuu, npussaH obecneynTb
HOPMaJIbHYIO XU3HeAeaTeNbHOCTb 0bLecTBa U Ka)Kaoro Yenoseka. Npasa n ceoboabl
4yesioBeKa Bblpa)kaloT MHOroobpasme ero MHTEpPeCcoB B CaMbiX Pa3/INYHbIX CEpPax XU3HN.



OHM NpepocTaBnaloT eMy cBoboay Bbibopa n camoonpeneneHms n, BMecTe C TEM,
o603HavatloT rpaHuLbl Takon ceoboabI[14].

BHYTpEeHHAA CTPYKTypa CUCTEMbl POCCUNCKOro npasa ybeanTenbsHO CBUAETENbCTBYET O
TOM, YTO KOHCTUTYLIMOHHbIE NpaBa N CBOOOAbI KOHKPETU3NPYIOTCA U 3aKPenfioTCs B
oTpacyieBblX HOPMaTUBHbLIX NPaBOBbIX aKTaxX U He NMPOTMBOPEYaT MOJIOXKEHUAM
OCHOBHOr0 3aKOHa. B oTpacneBoM e 3aKoHOoLaTeNIbCTBE YyCTaHaB/IMBAOTCSA
COOTBETCTBYIOLLME Npouenypbl U MEXaHU3MbI, HEOOXOAUMbIE 414 OCYLLECTBAEHUS
KOHCTUTYUMOHHLIX MpaB 1 cBoboa. Hanpumep, cT. 10 Npa>kgaHCKOro Kogekca
Poccuninckon ®epepaunn, ycTaHaBaMBaa npenesibl OCyLWEeCcTB/IEHUS rpaXKA4aHCKUX Mpas,
3aKpensisieT rnoJsioXKeHne o0 TOM, 4TO He A0MNyCKalTCa OeNCTBUS rpakaaH U
IOPUANYECKUX NTNL, OCYLLEeCTBIAEMbIE UCKTIIOYUTESNIbHO C HAMEpPEeHMEM NPUYNHUTL Bpen
Apyromy nnuy, a Takxe 3noynotpebneHrne npaBoM B UHbIX hopMax. B cnyyae xe
HecobnopeHns 3Tux TpeboBaHnn cyn, apObuTpakKHbIN Cyd NN TPETENCKUINA CyL MOXKET
OTKa3aTb ULy B 3alluMTe NpUHaAsexallero eMy rnpasa.

BMecTe c TeM, y4nuTbiBasg MMPOBOWN ONbIT, CBUOETENbCTBYIOWMA O TOM, YTO B 3aKOHOLa-
TesIbCTBE NMPakKTUYeCKn BCeX CTPaH coAep)XaTCsa crneumnaibHble NOJIoXKeHUS,
orpaHuyYmBatome onpeneneHHble NpaBa N cBobo bl HesioBEKA U rpakgaHnHa B
MHTEepecax Mopasin, HPaBCTBEHHOCTHN, 6€30MacHOCTY rocygapcTBa U Mo pagy Apyrux
npu3HakoB, KOHCTUTYyuUmnsa Poccunckonm ®epgepaunm Takxxe npegycmatpuBaeT
orpaHmMyeHmne npas 1 cBOOBOA B CTPOro yCTAaHOB/IEHHbIX C/ly4asaX N TOJIbKO B paMKax
henepasibHOro 3aKoHa.

YacTb 3 cT. 55 KOHCTUTYyUMM B Ka4yecTBe O4HOIro N3 KpUTepmes orpaHnyeHns dpegepaib-
HbIM 3aKOHOM MpaB 1 cBO6OA YenoBeKa Ha3bliBaeT 3alUUTY «MpaB N 3aKOHHbIX MHTEPECOoB
apyrux nuu». K Takomy Buay orpaHU4eHmnsa OTHOCATCA 1 NosioxxeHusa cT. 30
(pa>kgaHCKOro Kogekca P®, persiamMeHTUpyoLwmMe oCHOBaAaHUA OrpaHnyYeHns
neecnocobHOCTU rpa)kaaHuHa.

CornacHo 4. 1 cT. 30 MpaxkaaHCKoro Koaekca P®, rpakgaHuH, KOTOpbIA BCeacTBUE 3/10-
yrnoTpebneHnsa cnMpTHbIMU HAaNUTKAMN UK HAPKOTUYECKMUK CpeaCcTBaMn CTaBUT CBOIO
CEMbIO B TSXKeIoe MaTepunasibHOE NOJIOXKEHNE, MOXKET BbiTb OrpaHNYeH Cy/10M B
neecnocobHocTn. B cBSI3M C 3TUM OCHOBAHWEM K OFpaHUYeHU0 AeecnocobHoCTy
rpakAaHWHa CNY>XXUT COBOKYMHOCTb ABYX (PaKTOPOB:

3noyn0Tpe6neH|/|e CNMMPTHLIMN HaNUTKaMnN NJIN HapPKOTUYECKNMUN CpeacTBaMu,

YKa3aHHOe 3noyr|0Tpe6J'|eH|/|e CTaBUT CEMbIO B TAXKEI0€e MaTepunasibHOe nosoKeHume[15].



3noynoTtpebneHmnemM CMPTHLIMN HAaNMUTKaMN UIN HAPKOTUYECKMMU CcpeacTBaMun crienyeTt
CYMTaTb TaKoe Ype3MepHoe U cucteMaTm4eckoe nx ynotpebneHune, kotopoe
HaxoOUTCA B MPOTUBOPEYNN C MHTEpPECaMn CeEMbMU, BeYeT 3a cobon HernoMepHble
pacxonbl AeHEXHbIX CPeACTB Ha X npunobpeTeHne [8, c. 462].

Taknm obpa3oM, orpaHNYeHne 0eecrnocobHOCTN NMEET LeNbio 3alLUUTY UMYLLLECTBEHHbIX
NHTEepecoB ceMbW. ECNM 0ANHOKMIA Fpa)kgaHnH 310ynoTpebnseT cCnMpTHBIMU HaNUTKaMun
N BCNeACTBME 3TOro NponueaeT COBCTBEHHOE NMYLLECTBO, MOXKHO CTaBUTb BOMPOC O ero
Nle4EeHNN, HO OCHOBaAHMUSA AN OrPaHNYEeHNS ero 0eecnocobHOCTM HeT.

3aKJiloYeHue

B poccninckom rocyfapcTBe cogeprXaHume npaBoCcnoCoOOHOCTN MHOCTPAHHbIX FpakaaH u
nuny, 6e3 rpakaaHCTBa XapakKTepmnlyeTcsa pacnpoCcTpaHEHMEM Ha HUX NpUHUMNA
npenocTaBsieHUs HaLMOHAIbHOMO peXxxmnma, B COOTBETCTBUN C KOTOPbIM YKa3aHHbIe anua
MOryT UMETb Te Xe npaBa U HeCTu Te e 0653aHHOCTU, 4TO U POCCUNCKUNE rparkaaHe, 3a
onpeneneHHbIMN U3bATUAMMN, YCTAHOBJIEHHBIMUM 3aKOHO4ATE/IbCTBOM. B coBeTCcKoM
nntepatype 50-60-x roaoB NpoLIoro CToNneTrus npasoBedbl, pacCMaTpuBas Bonpoc ob
YC/I0BUAX BO3HUKHOBEHUSA N NPEKpPaLLEHMNA NPaBOCNOCOOHOCTN hn3nYecknx any,
onpenensanm B Ka4eCTBe BaXKHeNLWen noanTni4eckKon npennocbisIK1 NpusHaHng amua
npaBocnocobHbIM B NOJIHOM o06bemMe NpuHafIeXHOCTb K COBETCKOMY FpakKa4aHCTBY, TO
€CTb, N0 X MHEHWIO, CYLLLECTBOBAJIO ABa OCHOBaHUA NpuobpeTeHmnsa rpaxaaHCcKkomn
NpPaBoCnoCcObHOCTN: B CUY POXKOEHUSA N B CUJTY MPUHATUSA COBETCKOIO rpa>kgaHcTBa.
HecoOMHEeHHO, rpa>x4aHCTBO JiMlla CaMbiM HEMOCPEeACTBEHHbLIM 06pa3oM BNSET Ha 0bbeM
NpaBoCcnocobHOCTN, TEM HE MeHee, COBPEMEHHbIN 3aKOH HE CTaBUT B 3aBUCMMOCTb HU
BO3HUKHOBEHWE, HM NpeKpaLleHne rpa>kaaHCcKon NpaBoCcnoCobHOCTM OT rpakaaHCcTBa
nmua.

MPUHATO CYNTATb, YHTO Takne 0b6CTOATENLCTBA, KaK COCTOSAHME 300P0BbSA N BO3pacT
B/INAIOT Ha NMpaBoOBOE MoJIOXKEHME fnLa, HO B OCHOBHOM Ha ero AeecrnocobHoCTb, 04HaKO
OT HUX 3aBUCUT N coaepKaHme npaBocnocobHocTu. Yxe B 50-e roabl XX BeKa B HayKe
rpa>XAaHCKOro npaBa 0TMeYasioCb, YTO MPaBOCMNOCOOHOCTL, KakK NpaBuao, He 3aBUCUT OT
BO3pacTa, XOTSA B HEKOTOPbIX C/y4asax CMOCOOHOCTb MMETb OnpeaesieHHble npaBa u
0653aHHOCTN B CMJTy CaMOW UX NPUPOAbl BOSHMKAET HE C MOMEHTa POXAEHUS, a No
OOCTUXXEHNN onpenesieHHOro Bo3pacTa. Tak, B lopuanyeckon nutepaTtype BeayTcs
Crnopbl OTHOCUTEJIbHO BO3pacTa, C KOTOPOro rpa>kaAaHUH MOXKeT 3aHMMaTbCHA



npeanpuHNMaTesIbCKOW AeATeNbHOCTbIO. Ha NpakTuke MMelT MecTo cyyau
OoCyLeCcTB/IEHNA NMpeanpuHNMaTENIbCKOW AeATEeNbHOCTU ML AaMN, He OOCTUNLUMK OaXKe
16-neTHero Bo3pacTta, TeM Hbosee, 4TO Ha 3aKOHOAAaTes/IbHOM YPOBHE Cyb6bEeKTOB
Poccuimnckonm depepaumnm 3akpernjeHa Takas BO3MOXXHOCTb. [puHaTbIn 23 nioHa 2003r.
depepanbHbIn 3aKOH «O BHECEHUN U3MEHEHU U AoMosHeHUN B PefepasbHbi 3aKOH «O
rocyapCTBEHHOW perncTpaunm pnognvyeckmnx anuy» BBea HoOpMy, NO3BONSAIOLLY IO
HEeCOBEPLUEHHONETHNM, HE 3aBUCMMO OT nNpmnobpeTeHnsa nMm aeecnocobHOCTM B NOJIHOM
obbeme, 3aperncTpmpoBaTbCs B Ka4eCTBe MHONBMAYAJILHOrO NpeanpuHuMaTens.
AHaNn3 yKkasaHHOW HOPMbI MO3BOJIAET CAeslaTb BbIBOA O BO3MOXXHOCTW 3aHMMATbCH
npeanpuHNMaTesIbCKOW AeATeNbHOCTbIO C LOCTUXKEHNSA HecoBepLUeHHoNeTHUM 14 ner.
Henb3g He cornacnTbCa C yTBEPXKAEHMEM O TOM, YTO NMPaBOCNOCOBHOCTbL
WHOWBUAYANbHbIX NpegnpuHUMaTesien oT/IN4aeTCca OT NPaBOCNOCOBHOCTKM rpakgaH, He
3aperncTpmpoBaHHbIX B Ka4eCcTBe TakKoBbIX. [lpeacTaBnseTcs, MpaBocnocobHOCTb
rpakgaH-npegnpuHUMaTesien HeCKOJIbKO LLUMpe B CBA3UN C BKJIIOYEHUEM B Hee
BO3MOXXHOCTEN MMETb AOMNOJIHUTENbHbIE NMpaBa N 0643aHHOCTU, NOBbLILLEHHON
OTBETCTBEHHOCTW.

Ha Haw B3rnsg, 3aBellaTesibHas cNocobHOCTb Kak 3/1IeMeHT NpaBoCcnocobHoCTH
BO3HMKaeT 0JHOBPEMEHHO C BO3HMKHOBEHNEM IParkJaHCKOMN 0eecnoCobHOCTN B MOJSIHOM
obbeme, HO HE C MOMEHTA POXAEHMS.

AHann3 poCCUNCKOro 3aKoHoA4aTeNbCTBA AAaeT OCHOBaHME YyTBep>XAaTb O
BO3HMKHOBEHNMN OTAESIbHbIX 3JIEMEHTOB MPa>K4aHCKOM NMPaBoCNoCcobHOCTN HE C MOMEHTa
pPOXXAEHNSA, @ N0 OOCTUMXKEHUN oNpeaesieHHOro Bo3pacTa. MNpaBocnocobHOCTb
HefeecnoCobHbIX rpakaaH He ABASeTCA OAMHAKOBOW Mo 0bbemMy C NPaBOCNOCOOHOCTLIO
neecnocobHbix n 6onee orpaHMyeHa rNo CpaBHEHUIO C NPaBOCNOCOOHOCTLIO rpakaaH,
NMPWU3HAHHbIX B YCTAHOBJIEHHOM 3aKOHOM NopsiAKe OrpaHM4YeHHO aeecrnocobHbiMuK. Ha
3TOT (haKT HeogHOKpPaTHO obpallann BHUMaHME LMBUANCTLI. Takum obpa3om,
coaep>kaHue npaBoCcrnocobHOCTM PU3NYECKNX NL, 3aBUCUT OT BO3PAaCTHOIr0 1 BOJIEBOIO
KpuTepmneB. Bo3paCcTHOM - 3TO 3aBUCMMOCTb COAEPXKAHUS TParKAaHCKON
NpPaBoCnoCcOobHOCTN OT JOCTUXKEHUS NMLOM ONpeneseHHoro Bo3pacTta. Boneson
KPUTEPUIA — 3aBUCMMOCTb COAEP>XaHMS NPaBOCNOCOOHOCTN OT NMCMXOPU3NYECKOro
COCTOSIHNA 340POBbSA NNLA. B CBA3M C BbILLEN3I0XXEHHbBIM, NPeACTaBASAETCS
uenecoobpasHbIM AOMONHUTL CTaTblo 17 MparkgaHCKOro kogekca Poccuickom
depepaunm NyHKTOM TPETbUM CefyloWero cogep>xaHms: «3. B cnyyasx,
npenycMoTPEHHbIX HAacToAWMM KOOEKCOM N MPUHATbIX B COOTBETCTBUN C HUM UHbIX
dhenepasnbHbIX 3aKOHOB, PEFYINPYOLWNX OTHOLLIEHWUS, YKa3aHHble B MyHKTax 1 n 2 ctaTtbun
2 HacToswero Kogekca, BO3HUKHOBEHME OTAE/IbHbIX 3JIEMEHTOB COAEPXKAHUS



rpa>kAaHCKOW NpaBoCnocobHOCTM 3aBUCUT OT AOCTUXKEHUSA NINL,OM YCTAHOBJIEHHOIO
3aKOHOM BO3pacTa W HaJInymsa COOTBETCTBYHOLWEro obbemMa rpakaaHcKom
neecrnocobHoCcTU».

Taknm obpa3om, C y4eToM BCex npepylaraemMbiX U3MEHEHUN U OOMNOJIHEHUN B HOPMbI
3aKOHa, peryampytoLwme npaBocnocobHOCTb pusnyecknx nmu, ctatba 17 FK éyget
BbIrA4eTb cnegyowmm obpasom:

1. CnocobHOCTb UMETb rpa)KAaHCKne npaBa U HeCTN 06513aHHOCTY (rpakaaHcKkas
NpaBoCcnocobHOCTb) NPU3HAETCS B PaBHOW Mepe 3a BCeMU PU3NYECKUMN INLLAMWN, KpoMe
c/nly4yaeB, YCTAaHOBJIEHHbIX 3aKOHOM.

2. MpaBocnocobHOCTb HM3NYECKOro NMLA BOZHUKAET B MOMEHT €ro PoXXKAEHUS XXMNBbIM U
npekpawllaeTcs CMepTbio.

3. B cny4vasax, npeayCMOTPEHHbIX HAacToALWMM KOoeKCoOM N NPUHSATbIX B COOTBETCTBUN C
HUM UHbIX pefepasibHbiX 3aKOHOB, PEryINPYIOLWMNX OTHOLWEHNS, YKa3aHHble B MyHKTax 1
N 2 cTaTbu 2 HacToswero Kogekca, BOSHUKHOBEHME OTAesIbHbIX 3/IEMEHTOB COAEePXKaHNS
rpa><aaHCKoOW NMpaBoCnoCcOobHOCTY 3aBUCUT OT AOCTUIXKEHUS NINLLIOM YCTaHOBJIEHHOIO
3aKOHOM BO3pacTa W HaJInymsa COOTBETCTBYHOLWEro obbema rpaxaaHCcKom
neecnocobHoCcTn».,

Kpome Toro, n.1 ct.22 NK cyntaem uenecoobpasHbiM AONONHUTL ab3auem crenytowero
coaep)XaHus: «noa orpaHUYeHneM rpa>kgaHCKon nNpaBoCcrnocobHOCTM NOHMMaeTCs
NNLEHNE BO3MOXKHOCTU MMETb Kakoe-1nbo NpaBo UanM HECTU KaKyto-nmbo 0683aHHOCTb
Ha ornpefeneHHbIN CPOK, B Cly4aax U nopsanke, npefyCcMoTPEHHbIX 3aKOHOM».
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